IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60295
Conf er ence Cal endar

BRI AN HOGAN,

Pl ai ntiff-Appellant,
vVer sus
NOBLES, Etc.; ET AL.,

Def endant s,

NOBLES, O ficer, Police Oficer
at Hattiesburg Police Departnent,

Def endant - Appel | ee.

BRI AN HOGAN,
Pl ai ntiff-Appellant,
ver sus

G TY OF HATTI ESBURG
UNKNOWN NOBLES, O fi cer,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 2:96-CV-20-PG
USDC No. 2:96-CV-31-PG
Cct ober 17, 2000
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM ~

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
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Bri an Hogan, M ssissippi prisoner # 67383, appeals fromthe
magi strate judge’s denial of his Fed. R Gv. P. 60(b)(2) notion
and his independent action under Rule 60(b)(3), alleging fraud on
the court. By not briefing the i ssue, Hogan has abandoned any
challenge to the magistrate judge's April 13, 1999, order denying
his Rule 60(b)(2) notion. Yohey v. Collins, 985 F.2d 222, 224-25

(5th Gr. 1993). Even if Hogan has preserved the issue, the
magi strate judge did not abuse his discretion because the notion
was untinmely. Rule 60(b).

Regar di ng Hogan’ s i ndependent action, Hogan renews his | ong-
held view that he is entitled to relief because the judgnent is
based entirely upon perjured testinony given by the defense
W t nesses. Hogan’'s allegations of perjured testinony do not
constitute such egregi ous conduct as to neet the narrow

definition of a “fraud upon the court.” Browning v. Navarro, 826

F.2d 335, 345 n.12 (5th Cr. 1987); see also Johnson WAste

Materials v. Marshall, 611 F.2d 593, 600 (5th Gr. 1980).

Accordingly, the magistrate judge did not abuse its discretion in
denyi ng the notion.
This appeal is without arguable nerit and therefore

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Because the appeal is frivolous, it is DOSMSSED. 5th GCr.
R 42.2.
APPEAL DI SM SSED

R 47.5.4.



