UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60286
Summary Cal endar

USAA LI FE | NSURANCE COVPANY,
Pl ai ntiff-Counter Defendant-Appell ee,
VERSUS
EDWARD P. KESZENHEI MER, JR.,

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of M ssissippi

(3:97-CV-784)
February 4, 2000
Before SM TH, BARKSDALE and PARKER, Circuit Judges.

PER CURI AM *

Def endant - Count er C ai mant - Appel | ant, Edward P. Keszenhei ner,
Jr. appeals the jury verdict in favor of Plaintiff-Counter
Def endant - Appel | ee, USAA Life I nsurance Conpany in this declaratory
judgnent action. Keszenheiner also appeals the district court’s
summary judgnent for USAA on Keszenheiner’s counterclaim which
al | eged USAA handl ed his disability insurance claimin bad faith.
We affirm

Keszenhei ner purchased a disability i ncone policy fromUSAA in

1986. In Novenber 1994, he experienced an episode of acute

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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vertigo, for which he sought nedical treatnment. Keszenheiner, a 39
year old directional drilling supervisor, did not return to work
and submtted a claimfor disability benefits based on an all eged
vestibular (inner ear) problem which USAA paid for over three
years.

USAA then filed a declaratory judgnent action alleging
Keszenhei ner never had a disability. Keszenheiner filed a counter
claimfor bad faith handling of his disability claim The district
court dismssed the counter claim on sunmary judgnent and the
remai nder of the case went to trial before a jury. The jury found
t hat Keszenhei ner was 70% di sabl ed from Decenber 5, 1995 through
Decenber 31, 1998, and 20% di sabl ed “at the present tine” (on the
verdict form dated January 4, 1999). The district court ordered
that USAA is entitled to reinbursement of $39,960.00, 30% of the
benefits paid to Keszenheiner from 1995-1998, and that USAA may
reduce its nonthly benefit paynents to Keszenheiner to 20% of the
maxi mum nont hly benefit begi nning January 1, 1999.

On appeal, Keszenheiner conplains that the district court
erred in submtting the special interrogatories to the jury.
Specifically, he contends that the follow ng instruction, appearing
between interrogatories 3 and 4, was perenptory in favor of USAA
and pronpted the jury to enter judgnent which was not as favorable
as he woul d have |iked.

| f your answer to no. 3is “no,” do not answer No. 4. |If

your answer to no. 3 is “yes,” then answer the follow ng

questions and the Court will grant a judgnent in favor of

USAA agai nst Keszenheiner in an anount based on your
answers to No. 4a. and 4b.



When read as a whole, the jury charge clearly and fairly presented
the contested issues to the jury. See Central Progressive Bank v.
Fireman’s Fund Ins. Co., 658 F.2d 377, 381 (5th Cr. 1981). W
find no error in the jury charge or interrogatories.

Keszenhei ner next contends that the jury’'s answers were an
i nperm ssi bl e conprom se verdict. See Yarbrough v. Sturm Ruger &
Co., 964 F.2d 376, 379 (5th Cr. 1992)(if the record establishes a
conprom se verdict, a new trial is required). When a jury’s
answers to witten interrogatories appear to conflict, the court
must attenpt to reconcile the answers to validate the jury’'s
verdict,” R deau v. Parkem |Indus. Services, Inc., 917 F.2d 892,
896-97 (5th Cr. 1990), “viewing] the evidence and all reasonabl e
inferences in the [|ight nost favorable to the jury’'s
determnation.” Rideau, 917 F.2d at 897. W nmay not substitute
for the jury's reasonabl e factual inferences other inferences that
we may regard as nore reasonable. See id.

Keszenhei ner argues that because there is no direct evidence
of a change in his condition between Decenber 31, 1998 and January
1, 1999, the jury' s 70% 20% answers are necessarily a conprom se
verdi ct. In order to reverse on this ground, we would have to
ignore rational explanations for the jury’ s answers. For instance,
the jury may have unani nously deci ded that 70%accurately descri bed
the range of disability Keszenhei mer experienced over the three
year period covered by question nunber three, while 20%accurately
described his | evel of disability “at the present tinme” in response

to question nunber two. W find no basis in this record for



concluding that the jury reached an inperm ssible conprom se
verdi ct.

Keszenhei ner next urges us to reverse the district court’s
denial of his notion for new trial arguing that the verdict is
agai nst the great weight of the evidence. W wiill affirm the
denial of a notion for newtrial unless the novant in the district
court nmakes a clear show ng of “an absol ute absence of evidence to
support the jury' s verdict.” Witehead v. Food Max of M ssi ssi ppi,
Inc., 163 F.3d 265, 269 (5th Gr. 1998).

Keszenhei ner hangs his hat on the fact that three physicians
testified that he was disabled, while only one physician, a non-
treating physician who was paid by USAA, testified that he was
mal i ngeri ng. Al though the jury was entitled to find the one
physi ci an credi bl e and di scount as not credi ble the other nedical
testinony, other evidence in this record anply supports the jury’'s
verdi ct. For instance, uncontroverted evidence of Keszenheiner’s
extensive firefighting activities and his application for and
recei pt of a commercial driver’s license during the relevant tine
period belie his position that he was unable to work. The district
court’s denial of the notion for new trial was not error.

Li kewi se, Keszenheiner’s argunent that the bare fact that he
did not receive incone from Decenber 1995 to the present entitles
him to benefits under the policy is wthout nerit. Under the
| anguage of the policy, “covered | oss” includes incone | ost “solely
because of injury or sickness.” Incone loss due to voluntary

unenpl oynment or malingering is not covered.



Keszenhei ner next chal | enges t he district court’s
rei mbursenment order argui ng that USAA wai ved any right to recovery
based on benefit paynents it nmade after its internal decision that
Keszenhei ner was not disabled. Contrariw se, he argues that USAA
shoul d conpensate himfor its “bad faith” handling of his claim
apparently conplaining that it did not pay hi mthe benefits cl ai ned
W t hout question. W find no error in either the dism ssal of the
bad faith counter claimor the award of rei nbursenent. USAA began
paynments on the claimin good faith. After discovering cause to
question the validity of the claim USAA filed a declaratory
judgnent action to settle the parties’ rights and continued
paynments. W can discern no evidence of bad faith or waiver in
this record.

For the foregoing reasons, we affirmthe judgnent in favor of
USAA and the dism ssal of Keszenheiner’s counter claim

AFFI RVED.



