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Benni e Wi tehead, et al.

Plaintiffs,

vVer sus

Food Max of M ssissippi, Inc., et al.
Def endant s,
K- Mart Corporation,

Def endant - Appel | ee,

vVer sus

Paul S. M nor,
Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:95-CV-827-W5)

Decenpber 29, 1999

Before JOLLY, JONES, SMTH, G rcuit Judges.
PER CURI AM *

This is an appeal from an order of sanctions entered
agai nst appellant Mnor wunder Fed.RCv.P. 11. Appel lant is
plaintiffs’ counsel in an underlying negligence action against
def endant - appel | ee Kmart. When the district court entered a final
judgnent in plaintiffs’ favor, appellant sought a Wit of Execution
and Fieri Facias to enforce the judgnent. The district court

determ ned t hat appel | ant had pursued the Wit prematurely in order

"Pursuant to 5THCOR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except for the
[imted circunstances set forth in 5THCR R 47.5. 4.



to enbarrass and harass Kmart, and it assessed as sanctions the
attorneys’ fees Kmart incurred in opposing the premature execution
of judgnent. Concluding that this appeal is |ikew se premature, we
di sm ss.

This Court has jurisdiction over final decisions of
district courts. 28 U.S.C. 8§ 1291. However, the Suprene Court has
recently held that an order of sanctions pursuant to the Federal
Rules of Civil Procedure is not a “final decision” under § 1291.

See Cunni ngham v. Hanmlton County, Ghio, 119 S. C. 1915, 1923

(1999) (holding that a sanctions order inposed under Fed.R G v.P.
37(a)(4) is not a final decision under § 1291). This ruling
buttresses the general rule in the Fifth Grcuit that an attorney
must await the end of litigation in the district court to appeal a

sanctions award. See Cdick v. Abiline National Bank, 822 F.2d 544

(5th Gr. 1987) (dism ssing an appeal of a sanctions award because
it was not “final” under § 1291).

The underlying litigation here, Witehead v. Food Max of

M ssissippi, Inc., is on remand to the district court. The

district court rendered judgnent on the jury verdict on Septenber
3, 1999, but defenant Kmart filed a Motion for New Trial, or in the
Alternative, for Remttur on Septenber 15, 1999. Because the
district court has yet to dispose of this notion, thelitigationis
not “final” for purposes of 8§ 1291. As a result, the district
court’s sanctions order is not now appeal abl e.

Appel | ant contends, however, that the sanctions order is

appeal abl e under the collateral order doctrine. Thi s argunent,



however, has been foreclosed by Cunningham 119 S.C. at 1920-21

(rejecting the claimthat a Rule 37 sanction should be revi ewabl e
under the collateral order doctrine and rejecting a case-by-case
approach to deci di ng whether an order is sufficiently collateral).
That the Suprene Court’s decision involved Fed. R Cv.P. 37 rather
than Rul e 11 does not | essen the weight of its command. See di ck,
822 F.2d at 545 (“There is [] no obvious reason to differentiate
sanctions inposed under Rule 11 from the sanctions that the
district court may enter pursuant to Fed. R Cv.P. 37").

For the foregoing reasons, this Court finds that the
district court’s Rule 11 sanctions order is not final under § 1291.
Moreover, there is no basis for nmandanus relief here. Because the
district court has not yet rendered a final judgnent, this appeal

is DI SM SSED.



