IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-60204

EDGAR RAY DI CKEY,
Pl ai ntiff-Appellee,
vVer sus

WALTER BOOKER, Superi ntendent of
M ssissippi State Penitentiary,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of M ssissippi, Jackson
USDC No. 3:95-CV-881-W5

Decenber 21, 2000
Before JOLLY and DAVIS, Circuit Judges, and RESTANI, Judge.’

PER CURI AM **

The state of M ssissippi appeals fromthe district court’s
grant of habeas under 28 U S.C. § 2254 to Edgar Ray Dickey, a
prisoner who was not allowed an out-of-tine appeal, despite the
failure of his attorney to informhimof the right to proceed in
forma pauperis. W find that the district court properly

determ ned that Di ckey suffered a constitutional violation and was

“Judge, U.S. Court of International Trade, sitting by
desi gnation

“Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



entitled to habeas relief. Because the constitutional violation
only concerns Dickey's right to appeal, however, and does not
imedi ately place his conviction in doubt, D ckey's renmedy is
limted to an out-of-tine appeal in the M ssissippi state courts,
condi tioned on Dickey's notification of the court of his desire to
appeal .
I

Edgar Ray Di ckey was indicted for nmurder in Novenber of 1990
in the Grcuit Court of Copiah County. After his first trial
resulted in a mstrial, he was convicted of the |esser charge of
mansl aughter in April of 1991. On May 2, 1991, he was sentenced to
a termof twenty years. According to Mssissippi |aw, D ckey had
thirty days fromthe date of his sentencing, or until June 1, 1991,
to file a notice of appeal. D ckey did not file a tinely appeal.

Dickey first attenpted to file an out-of-tinme appeal in
Septenber 1991, but his petition was denied. After both an appeal
and a habeas petition, Dickey again petitioned the Copiah Crcuit
Court for permssion to file an out-of-tinme appeal in 1993. He
argued that he had been denied the right to appeal because of
i neffective assistance of counsel. He clained that he had asked
his attorney, WII|iam Ferguson, to appeal the conviction and was
under the inpression that the appeal woul d be perfected. The court

denied Dickey's request for an out-of-tinme appeal after an



evidentiary hearing in which it reviewed a series of letters from
Ferguson. The letters set out the anount of noney requested by
Ferguson to proceed with the appeal, but did not nention appealing
in forma pauperis until after the period in which to file atinely
appeal had run. The court found that the letters showed that
Di ckey was aware of the inportance of filing an appeal, and that
there were no grounds for an out-of-tinme appeal. The court also
deni ed a request for reconsideration.

On appeal to the M ssissippi Suprene Court, Dickey argued that
hi s counsel was ineffective because his attorney had told himonly
of the costs of appealing, and had never told himof the option of
appealing in forma pauperis. The M ssissippi  Suprene Court
affirmed the trial court, ruling that Di ckey had failed to show
grounds for an out-of-tine appeal. The court found that no
agreenent regardi ng an appeal had been reached between D ckey and
his attorney, and thus Ferguson had not rendered ineffective
assi stance of counsel by failing to file a notice of appeal.

Di ckey then sought federal habeas relief under 28 U S C
8§ 2254. The magi strate judge ordered an evidentiary hearing and
appoi nted counsel for Dickey. Both parties agreed, however, that
the matter coul d be resolved with the subm ssion of affidavits from
Di ckey and Ferguson, w thout an additional hearing. The magistrate

judge found that Dickey's counsel rendered constitutionally



i neffective assistance by failing to informDi ckey of his right to
proceed in forma pauperis.? The magistrate judge therefore
recommended releasing Dickey from prison unless the state court
allowed Dickey to file an out-of-tine appeal and proceed in form
pauperis with appointed counsel within thirty days.

The district court adopted the magistrate judge's report on
March 17, 1999. The state filed a notice of appeal on March 23,
1999, as well as a notion to stay order pendi ng appeal. The notion
to stay was term nated as noot on March 20, 2000, after D ckey was
rel eased fromprison on conpletion of his sentence. The state then
filed a notion to dism ss the case for |ack of jurisdiction, or for
nmoot ness, but the district court ruled that it |lacked jurisdiction
to rule on the state’s notion after an appeal was fil ed.

At the tinme of this appeal, D ckey’ s whereabouts were unknown
by both the state of M ssissippi and Dickey' s counsel. D ckey’'s
counsel has continued to represent him and advised the court at
oral argunent that she thought he could be contacted.

! The magi strate judge, in accordance with Martin v. Texas,
737 F.2d 460, 462 (5th Cr. 1994), noted that “[t]he Fifth Crcuit
has stated in no uncertain terns that the failure on counsel’s part
to informa defendant of his right to appointed counsel on appeal
if indigent constitutes ineffective assistance and requires that
habeas relief be granted.” The parties do not contest this point
on appeal .




Di ckey conpl eted his sentence and was rel eased fromprison on
Novenber 18, 1999. The state argues that Dickey' s release from
prison noots this appeal, because the relief sought in the habeas
petition, rel ease fromconfinenent, has been achi eved. Even though
Dickey was released prior to this appeal, however, his appea

sati sfies the case or controversy requirenent if there exists “sone
concrete and continuing injury other than the now ended

i ncarceration or parole.” Spencer v. Kema, 523 U. S. 1, 7 (1998).

The Suprene Court presunes that “a wongful crimnal conviction has
continuing collateral consequences.” 1d. at 8. Di ckey asserts
that the presunption of collateral consequences applies to him
because he is contesting his crimnal conviction through his right
to appeal. As a convicted felon, Dickey is barred froma variety
of activities. He cannot hold certain offices, engage in
particul ar busi nesses or professions, possess firearns, vote or
serve as a juror in Mssissippi. Assumng he was not allowed to
appeal due to ineffective assistance of counsel, he suffers the
consequences of a crimnal conviction, and his appeal is therefore
not noot.
1]

On appeal, the state does not contest that Dickey would be

entitled to habeas if his attorney failed to inform him of the

right to appeal in forma pauperis. |Instead, the state argues that



the district court failed to give the M ssissippi Suprene Court’s
factual findings a presunption of correctness as required under 28
US C 8§ 2254, and that the district court inproperly weighted
Dickey’s affidavit over the affidavit of his former attorney.

W review the district court’s findings of fact for clear

error and its rulings on issues of |aw de novo. Little v. Johnson,

162 F.3d 855, 859 (5th Gr. 1998). A finding of fact is clearly
erroneous when the appellate court is left with the firm and
definite conviction that a m stake has been commtted, even if

there is enough evidence to support the district court’s

determ nation. Meanes v. Johnson, 138 F.3d 1007, 1010 (5th Cr.
1998). Under the pre- AEDPA version of § 2254,2 federal courts nust
give state courts’ findings of fact a presunption of correctness
unl ess enunerated exceptions apply, such as a failure to resolve
the nerits of the factual dispute in the state court hearing, or a
failure to adequately devel op the material facts at the state court
hearing. See 28 U.S.C. 8§ 2254(d) (1) &(3) (pre-AEDPA) .

The state argues that the district court erred in not giving
a presunption of correctness to the M ssissippi Suprene Court’s
findings that there was a | ack of evidence to support the notion

for an out-of -tine appeal, and that Di ckey' s attorney’s performance

2Di ckey’ s habeas petition was filed before the effective date
of the AEDPA, and thus nust be considered under pre-AEDPA | aw.
Li ndh v. Mirphy, 521 U. S. 320, 336 (1997).




was not deficient. Although, under the pre-AEDPA |l aw, the ultimte
concl usion on ineffective assistance of counsel is not entitled to
deference in federal court, the state court’s subsidiary findings
of fact and credibility are entitled to a presunption of

correctness. Moore v. Johnson, 194 F. 3d 586, 604 (5th Cr. 1999).

Di ckey argues, and the nmagi strate judge found, however, that
the presunpti on does not apply because the M ssissippi court never
addressed the factual question of whether Dickey was inforned of
his right to appeal in forma pauperis. Thus, the presunption of
correctness does not apply because the “nerits of the factual
di spute were not resolved in the State court hearing.” 28 U S. C
§ 2254(d) (1) (pre-AEDPA). W agree. The state court determ nation
does not seemto have resolved the nerits of the factual dispute or
adequat el y devel oped the material facts with respect to the failure
toinformD ckey of the right to appeal in forma pauperis. Because
there was no state court finding on the issue, the district court
did not err in failing to apply a presunption of correctness.

The district court also did not err in its evaluation of the
affidavits of Dickey and Ferguson. Dickey' s affidavit stated that
he was not infornmed of his right to appeal in forma pauperis before
the appeal’s period had run. Ferguson’s affidavit stated that he
did not renenber whet her he had i nforned D ckey of his rights, but

that his usual practice was to informclients of the option of



appealing in forma pauperis. Although the state contends that one
statenent in Dickey's affidavit is untrue, and that Ferguson is a
nore credi bl e affiant, neither of these contentions affect the core
of the magistrate judge’'s ruling: Ferguson does not renenber
informng Dickey of his right to appeal in forma pauperis. Thus,
the district court’s finding that Dickey was not inforned of his
right to appeal in forma pauperis is not clearly erroneous.
11

Although it seens clear that Dickey was deprived of his

constitutional right to appeal by not being informed of the

opportunity to appeal in forma pauperis, the appropriate renedy is

| ess obvi ous. The constitutional right that was violated, the
right to contest the conviction on appeal, is not a direct
challenge to the validity of the conviction. Thus, the renedy

should be limted to the grant of an out-of-tinme appeal in the
M ssi ssippi state courts.

Furthernmore, Dickey was released from prison, and his
wher eabouts are currently unknown. Despite the collateral
consequences of his crimnal conviction, D ckey has not directly
expressed an interest in appealing that conviction after his
release fromprison. To ensure that he is still interested in an
appeal, our granting of an out-of-tinme appeal is conditioned on

Dickey’s notification of this court, in witing and personally



executed, that he wi shes to exercise his right of appeal. This
notification nust be filed wwth the clerk of our court on or before
thirty days after the issuance of this opinion. I f Dickey does
pursue an appeal, the appeal nust be filed in the state courts of
M ssi ssippi within ninety days of the i ssuance of this opinion. No
extensions on these tine [imts will be granted. |f Dickey fails
to neet any of thesetine limts, the district court is directed to
dism ss his federal habeas petition with prejudice.
|V

Because the case is not noot, and because the district court
did not err in determning that D ckey suffered a constitutional
violation entitling himto habeas relief, we conditionally AFFIRM
the district court’s order requiring that D ckey be afforded an
out-of-tinme appeal in the Mssissippi state courts. This relief,
however, is conditioned on Dickey's notification of the clerk of
this court within thirty days, and his appeal in the M ssissippi
court within ninety days of this opinion, as we have noted above.

AFFI RVED CONDI TI ONALLY.



