IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60180
USDC No. 1:99-CV-59-RG

JEFFREY D. GALLAND

Peti ti oner- Appel | ant,
vVer sus
M SSI SSI PPI DEPARTMENT OF CORRECTI ONS,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

Septenber 13, 1999
Before POLI TZ, STEWART, and DENNI'S, Circuit Judges.
PER CURI AM *

Jeffrey Galland, M ssissippi prisoner # R3160, has filed a
nmotion for a certificate of appealability (COA) to appeal the
district court’s dismssal of Galland’s 28 U S.C. § 2254 petition
W t hout prejudice for failure to exhaust state renedies.

Gal land’ s petition contained both habeas clains (his challenges
to his various sentencings, his rule violation report, the
condition of his sentence that he had to marry or have his house
arrest revoked, and the revocation of his house arrest) and a

42 U.S.C. § 1983 claim (his assertions that he was not allowed to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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attend Sunday services). W construe his request for COA as both
a request for COA for his habeas clains and an appeal of the
dismssal of his civil rights clains.

To obtain a COA to appeal the dism ssal of his habeas clains
for failure to exhaust, Galland nust nmake a credi bl e show ng of

t hat he exhausted state renedi es. See Murphy v. Johnson, 110

F.3d at 10, 11 (5th Gr. 1997). Galland has not made such a
show ng, and his request for COA is denied.

Wth respect to Galland’s civil rights claim the district
court shoul d have separated out the § 1983 clai mand addressed

it. See Patton v. Jefferson Correctional Center, 136 F.3d 458,

463-64 (5th Gr. 1998) (when a 8§ 2254 petition contains both
habeas and 8§ 1983 clains, the district court should separate the

clains); see also United States v. Santora, 711 F.2d 41, 42 n.1

(5th Gr. 1983) (the essence of a claimdictates the type of

claimit is as opposed to the title affixed to the pleading).
Accordingly, @Glland s request for COA to appeal the

di sm ssal of his habeas clainms is DENIED. The district court’s

dismssal of Galland’ s civil rights claimis VACATED, and the

case is REMANDED for further proceedings. Galland s notion to

expedite his appeal is DEN ED



