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MARY C. FELTON, LONNIE B. FELTQN, SR,
Pl ai ntiffs-Appellants,
ver sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W 98- CV- 386)

Sept enber 26, 2000
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Mary C. Felton retired from the United States Arny in
Sept enber 1995. Later, she filed admnistrative clains for
negligence by mlitary personnel concerning delay in nedical
treatnent. Such all eged nedi cal nal practice took place before and
after her retirenment.

After her adm nistrative clains were denied, Ms. Felton and
her husband filed this action against the Governnent under the

Federal Tort Cainms Act (FTCA). The Governnment noved for sunmary

Pursuant to 5THQR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



judgnent, contending that the Feres doctrine barred the clains.
The notion was granted.

“We apply de novo review to sunmmary judgnent notions and
eval uate t he case under the sane standards enpl oyed by the district
court.” Goodson v. Gty of Corpus Christi, 202 F.3d 730, 735 (5th
Cr. 2000) (citing Shackelford v. Deloitte & Touche, LLP, 190 F. 3d
398, 403 (5th CGr. 1999)). Sunmary judgnent is proper if thereis
no material fact issue and the novant is entitled to a judgnent as
a matter of law. Feb. R Qv. P. 56.

Under the Feres doctrine, a nenber of the arned services is
precluded from bringing an action against the Governnent for
injuries arising out of, or in the course of, activities incident
to mlitary service. Feres v. United States, 340 U. S. 135, 146
(1950). Qur court requires the application of Feres to “nedica
mal practi ce cases when the serviceman is on active duty at the tine
of the alleged nal practice”. Schoener v. United States, 59 F.3d
26, 29 n.2 (5th Cir. 1995), cert. denied, 516 U.S. 989 (1995).
Accordingly, Ms. Felton’s clains for pre-retirenent negligence are
barr ed.

Al t hough the district court held that Ms. Felton’s clains for
post-retirenment negligence were |ikewise barred by the Feres
doctrine, we do not need to reach that issue. Assum ng those
clains were not so barred, we nust apply state lawto determ ne the
Governnent’s liability for torts within the FTCA waiver of
i nuni ty. See 28 U S.C. 88 1346(b), 2674. Ms. Felton’s claim

that the Governnent was negligent in failing to provide her with



certain nedical services after her retirenment —specifically, an
earlier gynecol ogi cal appointnent —still fails. Under 10 U S. C
8 1074(b), provision of nmedical services toretired service nenbers
is discretionary, not mandatory. Because 8 1074(b) inposes no duty
upon the CGovernnent to provide Ms. Felton with post-retirenent
medi cal care, she cannot establish a negligence clai munder Texas
|aw. See Transco Leasing Corp. v. United States, 896 F.2d 1435,
1445 (5th Gir. 1990).

Simlarly, Ms. Felton cannot establish a negligence claim
under the FTCA for the Governnent’s alleged delay in authorizing
her treatnment by a private provider, because she could not
establish a simlar claim against a private actor under Texas | aw.
See 28 U . S.C. 88 1346(b), 2674; Corporate Health Ins., Inc. v.
Texas Dep’'t of Ins., 215 F.3d 526, 534 (5th Cr. 2000).

M. Felton’s claim for loss of consortium is derivative of
Ms. Fulton’s clainms. See Benavides v. County of WIson, 955 F. 2d
968, 975 (5th CGr. 1992) (citing Reagan v. Vaughn, 804 S. W 2d 463,
467 (Tex. 1990)), cert. denied, 506 U S 824 (1992). Because
summary judgnent was properly granted against Ms. Felton, his
derivative claimis also barred. ld. (citing Reed Tool Co. V.
Copelin, 610 S.W2d 736, 739 (Tex. 1980)).
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