IN THE UNI TED STATES COURT OF APPEALS
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UNI TED STATES OF AMERI CA
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V.
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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CR-201-ALL-0OG

 September 5, 2000
Before KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM *

Freddie Lee Kelly appeals his sentence followng his guilty-
pl ea conviction for possessing with the intent to distribute
cocai ne base. Kelly asserts that the Governnent breached the
pl ea agreenent because its prom sed reconmendation that Kelly be
sentenced at the bottom of the applicable guideline range was
vague, poorly delivered, and anbi guous with respect to which
gui deline range was applicable. Kelly requests that this case be

remanded for resentencing before a different district court judge

at a hearing during which the Governnent would be required to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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recomend a sentence at the bottomend of the 168-to-210-nonth
gui del i ne range.

As part of his witten plea agreenent with the Governnent,
Kelly agreed to waive his right to appeal his sentence, except
wWth respect to an upward departure fromthe applicable guideline
range. At his rearraignnent hearing, the magistrate judge
personal | y addressed Kelly and adnoni shed hi mregardi ng his
wai ver of appeal; Kelly stated that he understood the waiver.
Thus, the record shows that Kelly know ngly and voluntarily

wai ved his right to appeal his sentence. See United States v.

Robi nson, 187 F.3d 516, 517-18 (5th G r. 1999).

Because Kelly' s sentence was not based upon an upward
departure fromthe applicable guideline range and because Kelly’s
appeal is solely a challenge to his sentence, this appeal is

DI SM SSED as wai ved.



