IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51159

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
FRANCI SCO JAVI ER VASQUEZ- HERNANDEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(P-99- CR-231- ALL- FB)

April 18, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant Franci sco Javi er Vasquez- Her nandez appeals fromhis
conviction of possession with intent to distribute marijuana. He
contends solely that the district court erred in denying his notion
t o suppress because Border Patrol Agent Sergi o Vel asquez- Her nandez

| acked reasonabl e suspicion to stop his vehicle.?

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! During the stop, Agent Sergi o Vel asquez-Hernandez observed
through the rear wi ndow of the defendant’s vehicle a bl anket
covering sone |arge object in the back seat. He asked Vasquez-



When reviewi ng the denial of a notion to suppress, we viewthe
facts in the light nost favorable to the governnent. Viewed in
this light, the evidence before the district court showed that
Agent Vel asquez-Hernandez had reasonable suspicion to stop the
def endant .

Vasquez- Her nandez was st opped on Far mt o- Mar ket Road (FM 2810
bet ween Ruidosa and Marfa, Texas, about 40 mles north of the
border with Mexico. FM 2810 runs through a rugged, sparsely
popul at ed area of West Texas, and a portion of the road i s unpaved.
Travel ers fromMexico or other parts of Texas are nmuch nore |ikely
to take H ghway 67 (which runs fromPresidio) to Marfa.? Hi ghway
67 is a larger highway, and it is paved along its entire |ength.
There is an immgration checkpoint on H ghway 67, however, and
therefore FM 2810 is sonetinmes used by smugglers wi shing to avoid
the checkpoint. Agent Vel asquez- Hernandez had twelve years of
experience on the Border Patrol in the Marfa area and was fam i ar

wth the use of FM 2810 for snuggli ng.

Her nandez what was under the blanket. Vasquez-Hernandez replied
that there were only blankets there. When Agent Vel asquez-
Her nandez returned to his vehicle, however, the defendant backed
his truck rapidly towards him causing him to get out of his
vehicle for fear of being struck. He then ordered Vasquez-
Her nandez to place his truck in park and asked agai n what was under
t he bl anket. At this point Vasquez-Hernandez stated that drugs

were under the bl anket. Vasquez- Her nandez does not contest the
legality of the search itself, but contends only that the initial
stop, which led to the search, was il egal

2 There is no legal crossing fromMexico in the Ruidosa area.
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At the tinme of the stop, Agent Vel asquez-Hernandez knew t hat
sensors had detected a crossing from Mexi co near Ruidosa, and the
timng of his spotting Vasquez-Hernandez’ s vehicl e suggested that
it had activated the sensors. Further, Agent Vel asquez-Her nandez
determ ned that the vehicle was not |ocally owned, and he believed
that it was unlikely that an outsider would use this road on
| egiti mate busi ness. The vehicle was also traveling in tandemw th
anot her non-1ocal vehicle, conduct consistent with drug snuggling.

G ven t he Bor der Pat r ol Agent’ s experience, t he
characteristics of the road, the proximty to the border, the
timng of the vehicle' s appearance after a border crossing was
detected, the fact that the vehicle was not local, and the fact
that it was traveling in tandemw th another vehicle, we concl ude
t hat Agent Vel asquez- Her nandez had reasonabl e suspi ci on to nmake t he
st op. 3

AFFI RVED.

Wener, Crcuit Judge, dissents for the reasons expressed in
his dissent in United States v. Zapata-lbarra, 223 F.3d 281 (5th

Gir. 2000).

3 United States v. Inocencio, 40 F.3d 716, 722 (5th Cr.
1994), provides a list of factors this court has considered in
assessi ng the reasonabl eness of a stop near the border.

3



