IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51126
Conf er ence Cal endar

JCE MARTI NEZ BUSTAMANTE, JR.,

Pl ai ntiff-Appellant,
vVer sus
PATRI CK B. MORAN

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CV-994- HG

~ June 15, 2000
Before JOLLY, DAVIS, and DUHE, Circuit Judges.
PER CURI AM *

Joe Martinez Bustamante, Jr., appeals the district court’s
dismssal of this civil action for |ack of subject-matter
jurisdiction. Bustamante sued his fornmer court-appointed
attorney, alleging nmal practice, negligence, and intenti onal
infliction of enotional distress. He argues that the district
court’s dismssal was error because he sought in excess of
$75,000, the jurisdictional anpbunt required to invoke diversity

jurisdiction; he alternatively argues that his clains presented a

federal question.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Bust amant e has not denonstrated any error on the district
court’s part. Diversity jurisdiction does not exist because both
he and Moran are residents of Texas, and his state-law tort
clains do not inplicate a federal question. See 28 U S. C
88 1331 and 1332. His argunent that federal-question
jurisdiction existed because his clains arose out of counsel’s
i neffective assistance, in violation of the Sixth Amendment, is
facially without nerit. Accordingly, the district court did not

err in sua sponte dismssing the lawsuit. See Fed. R Cv. P

12(h)(3). The instant appeal is frivolous and is therefore

DI SM SSED. See Howard v. King, 707 F.2d 215, 219-20 (5th G

1983); 5THCAGR R 42.2.
APPEAL DI SM SSED



