IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51103
Summary Cal endar

OLI E M TCHELL,
Pl ai ntiff-Appellant,

ver sus

WACKENHUT CORRECTI ONS;

J. D. WLLIAMS, Warden,

Travis County Community Justice

Cent er; TEXAS DEPARTMENT OF

CRI M NAL JUSTI CE, | NSTI TUTI ONAL

DI VISION, LUCAS, Ms., Supply Supervisor,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
USDC No. A-99-CV-198-JN

June 26, 2000
Before JOLLY, JONES, and BENAVIDES, Crcuit Judges.
PER CURI AM ~
Oie Mtchell, Texas prisoner # 620690, appeals from the
district court’s grant of summary judgnent in favor of the
defendants in his action pursuant to 42 U S.C. § 1983. He argues

that, as he never received a copy of the magi strate judge' s report

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



and recommendation, he should not be [imted to plain error review
on appeal. He further contends that the district court erred in
concluding that his allegations fail to describe a violation of his
Ei ght h Amendnent rights.

We accept as true Mtchell’s assertion that did not receive a
copy of the nmagistrate judge’'s report and recommendation.
Accordingly, we apply the summary judgnent standard of review
Summary judgnent is proper if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with any
affidavits filed in support of the notion, show that there is no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law. Fed. R Cv. P. 56(c).
The sunmmary judgnent evidence is reviewed in the |ight nost

favorable to the nonnovant. Melton v. Teachers Ins. & Annuity

Ass'n of Anerica, 114 F. 3d 557, 559 (5th Cr. 1997). |If the noving

party neets the initial burden of show ng that there is no genuine
i ssue, the burden shifts to the nonnovant to set forth specific
facts show ng the existence of a genuine issue for trial. Fed. R
Cv. P. 56(e). The nonnmovant cannot satisfy his sumary judgnent
burden with concl usional allegations, unsubstantiated assertions,

or only a scintilla of evidence. Little v. Liquid Air Corp., 37

F.3d 1069, 1075 (5th Cr. 1994) (en banc).



The Constitution “does not nmandate confortable prisons," but
neither does it permt “the wanton and unnecessary infliction of

pain." Rhodes v. Chapman, 452 U.S. 337, 347, 349 (1981). I n

Farner v. Brennan, 511 U. S. 825, 832 (1994), the Suprene Court held

that the Ei ghth Anendnent's prohibition against cruel and unusual
puni shnment requires prison officials to provide “humane conditions

of confinenent," and to ensure that “i nmates recei ve adequat e food,

clothing, shelter, and nedi cal care. An i nmat e nust satisfy
two requirenents to establish an Ei ghth Anmendnent violation.
First, the deprivation alleged nust be sufficiently serious, such
that the prison official's act or omssion results in the denial of
“the mnimal civilized neasure of |life's necessities.” 1d. at 834.
Second, the inmate nust show that the prison official possessed a
“sufficiently cul pable state of mnd." [d. (citation and quotation
omtted). |In prison conditions cases, the state of mnd required

“I's one of ‘deliberate indifference’ to inmate health or safety.”

Pal ner v. Johnson, 193 F.3d 346, 351 (5th Cr. 1999) (citation

omtted). To establish deliberate indifference, a prisoner nust
show that the defendants “(1) were aware of facts from which an
i nference of an excessive risk to the prisoner's health or safety
could be drawn and (2) that they actually drew an inference that

such potential for harm existed." Bradley v. Puckett, 157 F.3d

1022, 1025 (5th Gr. 1998).



Al t hough prisoners do have a right to be protected from

extrene cold, see Palner, 193 F.3d at 351, Mtchell has failed to

denonstrate that the circunstances of his exposure inplicate his
Ei ghth Amendnent rights. The | ongest period he conplains of being
exposed to the 40- to 50-degree tenperatures wthout proper attire
is 20 mnutes. Exposure to these tenperatures for such brief
periods, though doubtlessly unconfortable, does not rise to the

| evel of cruel and unusual punishnent. See Farner, 511 U S. at

833. Accordingly, we AFFIRMthe district court’s grant of summary
judgnent in favor of the defendants.

AFFI RMED



