IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51094
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
FRANCI SCO JAVI ER MOLI NA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-323-ALL-H

 July 26, 2000

Bef ore JONES, DUHE, and STEWART, Circuit Judges.
PER CURI AM !

Franci sco Javier Mdlina (Mlina) has appeal ed his convictions
on two counts of possessing firearns as a convicted felon, 18
US C 8§ 922(g)(1). W affirm

Molina contends, first, that the district court erred by
denying his Fed. R Cim P. 29 notion for a judgnent of acquittal
on Count One. He argues that the handgun found in his truck was

not in plain view and that there was insufficient evidence that he

knew it was there.

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Molina’s contention |lacks nerit because a police detective
testified that the handgun was partially in plain viewin Mlina s
truck, right by the driver’s bucket seat. Furt hernore, Molina was
the truck’ s sol e occupant when the officer stopped himon July 3,
1997. Based on this evidence, a rational juror could find, beyond
a reasonabl e doubt, that Mdlina had constructive possession of the

handgun which was found in his truck on that date. See United

States v. Richardson, 848 F.2d 509, 512-14 (5th Cr. 1988); United

States v. Posner, 868 F.3d 720, 722-24 (5th Cr. 1989).

Mol i na contends that the district court erred by denying his
nmotion for judgnment of acquittal on Count Two, which alleges that
on or about OCctober 16, 1998, he possessed anot her handgun. An
of ficer found this handgun on that date, in a barroomwhere Mlina
was present. Mdlina argues, as he did relative to Count One, that
t he handgun was not in plain view and that there was insufficient
evi dence that he knew it existed.

The barrooms owner, Martha Carzoli, had been Mlina's
girlfriend. She testified that when she hugged Ml ina, she felt
the handgun in his waistband at the small of his back. Car zol
al so testified that she saw Mol i na pl ace t he handgun on the sink in
back of the bar. Shortly thereafter, Carzoli showed a police
of fi cer where the handgun was, partially wapped in a towel, and he
retrieved it. This is direct evidence that Mlina had actua
possessi on of a handgun, which anply supports his conviction under

Count Two. See United States v. Gresham 118 F.3d 258, 265 (5th

Cr. 1995). WMdlina s argunent to the effect that the jury should



have rejected the Governnent’s evidence and credited his evidence

is frivolous. See United States v. Robl es-Pantoja, 887 F.2d 1250,

1254 (5th G r. 1989).

Mol ina contends that he is entitled to reversal on grounds
that his trial counsel provided ineffective assistance in several
respects. The Governnent prelimnarily asserts that the record is
i nadequately devel oped for these clains to be adjudicated. The
court has determ ned, however, that the record shows conclusively
that Molina is not entitled to relief on these clains.

Molina faults his counsel for not having objected to the
prosecutor’s eliciting an officer’s testinony that when he first
talked with Molina after the barroomincident, Mlina did not want
to say anything. Mdlina argues that counsel’s failure to object
permtted the prosecutor to adduce evi dence that he had i nvoked his

right toremain silent, inviolation of Doyle v. Ghio, 426 U. S. 610

(1976). Doyle is inapplicable, however, because the record shows
that Molina then proceeded to answer the officer’s questions. See

United States v. Cardenas Alvarado, 806 F.2d 566, 573 (5th GCr.

1986) .

Mol i na contends that his counsel was ineffective for having
failed to object to hearsay which the prosecutor elicited from
anot her officer relative to Count Two. Mol ina asserts that the
i ntroduction of this hearsay testinony violated his Sixth Arendnent
right to confront the wtnesses against him Adm ssion into
evidence of nost of the hearsay was harnl ess because it was

cunul ative of properly admtted evidence. See United States v.




Lage, 183 F.3d 374, 388 (5th G r. 1999), cert. denied, 120 S. C

1179, 1180 (2000).

Wt hout objection, the prosecutor al so adduced testinony from
the officer that Carzoli had said that in the past, Mdlina had told
patrons of her barroom that he was a federal agent. | nsof ar as
this testinony tended to prove that Mlina had inpersonated a
“federal agent,” it was inadm ssible hearsay. See Fed. R Evid.
801(c). However, even if the question had not been asked or the
answer given, it is highly unlikely that the jury would have
acquitted Mdlina on either count. Accordingly, Mdlina is not
entitled to reversal on grounds of ineffective assistance of

counsel. See Strickland v. Washington, 466 U S. 668, 694 (1984).

AFFI RVED.



