IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51080
(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FELI PE MARI A ARELLANQG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-97- CR- 264- ALL- EP)
* November 28, 2000
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Pursuant to a pl ea agreenent, Defendant- Appellant Felipe Maria
Arellano pleaded guilty to one count of noney |aundering, a
violation of 18 U.S.C. 8 1956(a)(3)(B). Arellano stipulated in his
pl ea agreenent that he net with undercover agents and agreed to
| aunder over $250,000 by passing it through his Iiquor-business
accounts. Arellano waived the right to appeal his sentence “on any
ground” except an upward departure from the quidelines. He

asserted that he understood and agreed to every provision of the

pl ea agreenent. At his rearraignnent, Arellano adopted the plea

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



agreenent under oath and affirmed that his plea was “totally

vol untary, yes, sir He stated that he was not coerced to plead
guilty and that he was in fact guilty of the crinme in accordance
wth the facts recited in the plea agreenent.

At his sentencing hearing five nonths after the plea, Arellano
orally noved to withdraw his plea. |In a subsequent witten notion,
Arel l ano al |l eged that his plea was i nvoluntary because it was based
on msrepresentations of prior counsel. The district court
conducted a hearing after which it denied Arellano’ s notion,
concluding that Arellano’s |l egal representation was effective and
hi s pl ea knowi ng and voluntary. The court sentenced Arellano to 57
mont hs’ i nprisonnment, based on an offense | evel that was increased
because of the anobunt of noney involved and Arell ano’ s know edge
that the noney was derived fromdrug-trafficking. See U S.S. G 88
2S1.1(b) (1) and 2S1.1(b)(2)(O (1997).

Arel | ano now appears pro se. Wen his pl eadings are construed

liberally in accordance with Haines v. Kerner, 404 U S. 519, 520

(1972), Arellano raises two clains. First, he contends that his
guilty plea was involuntary. He does this in the context of
arguing that the district court abused its discretion in denying
his notion to withdraw his guilty plea. Underlying this issue is
his claimthat his first attorney rendered i neffective assistance
by msleading him about the maxi mum sentence to which he was
exposed and the potential prosecution of his wife and his brother

if he did not plead guilty. Second, he contends that his sentence



was inproperly increased on the basis of the anmount of noney
| aundered and his know edge of the source of the noney.

Arel | ano al so argues i nsuffici ent-evidence and entrapnent, but
these issues are irrelevant if Arellano’s guilty plea was valid.
A knowing and voluntary gqguilty plea waives nonjurisdictional

defects such as a claim of insufficient evidence. See United

States v. Taylor, 814 F.2d 172, 174 ( 5th Gr. 1987).

As Arellano contends that his plea was the result of
i neffective assi stance of counsel, appeal of his guilty pleais not

wai ved by the plea agreenent. See United States v. Henderson, 72

F.3d 463, 465 (5th Cr. 1995). In addition, we my address
Arellano’s ineffective-assistance claim on direct appeal because
the plea-withdrawal hearing dealt with this issue and therefore

provides a sufficient record for evaluation. United States v.

Navej ar, 963 F.2d 732, 735 (5th CGr. 1992).

To show i neffective assi stance of counsel, Arellano nust prove
that his counsel’s performance was deficient and that, but for the
deficiency, “he would not have pleaded guilty and would have

insisted on going to trial.” Hill v. lLockhart, 474 U S 52, 59

(1985); Strickland v. Washington, 466 U S. 668, 687 (1984). A
court need not address both conponents of an i neffective-assi stance

claimif the novant fails to prevail on either one. Strickland,

466 U.S. at 697. W review the ultimte determ nation of
ineffective assistance de novo, but the district court’s

credibility determnations and subsidiary factual findings in the



hearing on the issue are reviewed for “clear error”. Bryant v.
Scott, 28 F.3d 1411, 1414 n.3 (5th Cr. 1994).

Arel | ano argues that counsel msled himinto believing that he
risked 30 years’ inprisonnent if he were convicted. The actua
statutory maxi mum penalty was 20 years. See 18 U S. C.

8§ 1956(a)(3)(B). Arellano fails to assert that he would have
chosen to go to trial if he had known the maxi nrum sentence was 20
years rather than 30. In addition, Arellano nmakes only a
concl usi onal statenent that counsel told himthat his brother and
his wfe risked being indicted if he did not plead quilty.
Arellano has failed to all ege that counsel’s statenents were fal se,
and he offers no legal argunent or authority relevant to this

issue; thus it is waived. See Anerican States Ins. Co. v. Bail ey,

133 F. 3d 363, 372 (5th Cr. 1998) (issue not argued is waived).
Arellano fails to show that counsel’s representation caused himto
forego a trial, so he cannot satisfy the prejudice prong of HII.
Arellano has not established ineffective assistance of counsel.
Arell ano shows no other “fair and just reason” for allow ng

wthdrawal of his plea. Fed. R Cim P. 32(d); United States v.

Thomas, 13 F. 3d 151, 153 (5th Cr. 1994). Arellano had the burden
of justifying withdrawal, and the district court’s refusal to all ow
wthdrawal is reviewed for abuse of discretion. 1d. at 153. The
record shows that Arellano’'s plea was voluntary and that he was
adequately represented by counsel. He delayed five nonths before
moving to withdraw the plea and offered no valid justification for

the delay. Rather, he has admtted that he obtai ned new counsel



for the express purpose of bargaining for a shorter sentence,
planning to withdraw his plea if such bargaining were to prove
unsuccessful . Allowng withdrawal of the plea would have
prej udi ced the governnent, burdened the court, and wasted judi ci al

resources. See id. at 153; see also United States v. Carr 740 F. 2d

339, 344-46 (5th Gr. 1984).

Arellano argues that his offense level was inproperly
i ncreased because he did not know he was | aundering proceeds from
drug-trafficki ng and because he di d not | aunder nore t han $250, 000.
Because his quilty plea and plea agreenent were voluntary and
val id, however, he has waived the right to appeal his sentence.
See Taylor, 814 F.2d at 174.

Arellano’s conviction and sentence are

AFFI RVED.



