IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51057
USDC No. SA-98-CR-117-2-HG

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
WALTER W LSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

July 31, 2000
Before JOLLY, SM TH, and DUHE, G rcuit Judges.

PER CURI AM !

VWalter WIson entered a conditional guilty pleato the of fense
of carrying a firearm during a drug-trafficking offense, in
violation of 18 U S.C. § 924(c)(1).

Almost six nonths after WIson waived appearance at
arraignnent, he noved to suppress the results of the search and
seizure underlying his firearm conviction. The district court
dismssed this notion as untinely. Wl son now argues that the
district court erred in dismssing his suppression notion on this

basi s.

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Pursuant to both a local rule and the ternms of the witten
wai ver of arraignnent, WIson was required to file his notion
wthin 10 days after the waiver had been entered. See WD. Tex.
CR-12. Hi s purported reason for failing to do so is that the
Governnment withheld fromhimthe all egedly “excul patory” report of
a federal police corporal, Normal Palnmer, until just before he
filed his notion to suppress. Under FED. R CRM P. 12(f), such a
dismssal is reviewed for abuse of discretion, wth “due
consideration [to be given] to the novant’s reason for m ssing the
rel evant deadline and any prejudice the refusal m ght occasion.”

See United States v. Dennman, 100 F.3d 399, 402 (5th Cr. 1996).

Wl son has suggested that Palnmer’s report revealed for the
first tinme that there was no “plain view sighting of a marijuana
pipe in Wlson’s car, which earlier had appeared to formthe basis
of the search of the car and subsequent seizure of a handgun and
met hanphet am ne. Wl son’s argunents are unavailing. Pal ner’ s
report did not provide any significant factual addition to the
information that was in counsel’s possession at the tine of the
wai ver of arraignnment, coupled with Wlson’s own know edge of the
circunstances of the search (he was present at the tine).
Contrary to WIlson’s suggestion, a handwitten note by one of the
Sheriff's Deputies who saw the “alleged” marijuana pipe in the
ashtray of Wlson’s car was not insufficient to contribute to the
“col | ective knowl edge” on whi ch Corporal Palner relied in searching

Wlson’s car. See United States v. Buchanan, 70 F. 3d 818, 826 (5th

Cr. 1996) (warrantl ess search based on “plain view exception does



not require “certainty” but only “‘probabl e cause’ to believe that
the itemis either evidence of a crine or contraband”).

W1 son has not shown that district abused its discretion in
denying his notion to suppress as untinely, and he has not shown

that he was prejudiced thereby. See Dennman, 100 F.3d at 402.

W1l son’s conviction and sentence are AFFI RVED



