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PER CURI AM *

Plaintiff-Appellant Evangelina U anoff appeals the district
court’s grant of summary judgnent in favor of Defendant- Appellee
WIlliamJ. Henderson in his capacity as Post Master General of the
United States Postal Service (“Post Ofice”), dismssing her clains
of sexual harassnent and retaliation for engaging in protected EEO

activity. Uanoff contends that she was sexually harassed by her

supervi sor and that because she reported this, she was denoted from

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



acting supervisor to mail carrier. We affirmthe decisions of the
district court, concluding that the record supports the grant of
summary judgnent.

|. Facts and Proceedi ngs

Evangel ina U anoff, an Hi spanic, began her career with the
Post Ofice as a PS-5 letter carrier in 1981. In 1987, she was
pronoted to the position of acting supervisor via the agency’s 204-
B program She remained in that position for approximtely six
years, nost of which was spent at stations in San Antoni o, Texas,
where Thomas Bertetti was the station nanager.

U anoff alleges that Bertetti repeatedly subjected her to
sexual harassnent, both verbally and physically, during this tine.
U anoff states that Bertetti regularly called her into his office
for closed-door neetings during which he asked her offensive
guestions about her personal |ife and her marriage, and that on one
occasi on he touched her breast. U anoff also alleges that Bertetti
threatened to tell her husband that he (Bertetti) had had sexual
relations with her, which she insists never occurred. U anof f
reported Bertetti’s behavior to her imredi ate supervisor but, as
Bertetti was his supervisor as well, her supervisor stated that he
could do nothing to help her.

U anoff was eventually renpoved from Bertetti’s supervision,
but after an absence of a year and a half, she was returned to his

supervision. U anoff clains that Bertetti infornmed her that he had



“made a deal” with area manger Pedro Casias to have her returned to
his (Bertetti’s) supervision.

U anoff stated that she approached Casias on a nunber of
occasi ons, asking that she be renoved fromBertetti’s supervision
because of the persistent pattern of sexual harassnent. Casias
appears finally to have agreed to this but informed U anoff that
she nust explain the reasons for the transfer to Bertetti, which
she never did. U anoff clains that when Casias |earned that she
had not thus informed Bertetti, he (Casias) was “highly upset.” In
fact, according to U anoff, Casias had been so angry that, before
she quit, he reassigned her to the post of mail carrier.
Regardl ess of the reasons, however, none dispute that, after she
was transferred fromBertetti’s supervision, U anoff continued to
work as an acting supervisor for about a year and a half. She
served in that capacity at tw different stations until she was
renoved fromthat position and re-assigned as a nmail carrier.

On June 9, 1993, eleven nonths after her last contact with
Bertetti and twenty two days after her renoval fromthe position of
acting supervisor, U anoff requested an appointnent with an Equal
Enmpl oynent Cpportunity (“EEO) counsel or. Fourteen days | ater, she
filed a witten request for counseling. Uanoff’s only previous
contact with an EEO counsel or had been in a February 1993 t el ephone
conversation with Alice Ota, who denies that U anoff sought

counseling during that call. Uanoff, in contrast, alleges that



Ota urged her not to file a conplaint, as doing so would
constitute “career suicide.”

U anoff filed a formal conplaint of discrimnation with the
Post Ofice a fewnonths |ater. The Post Ofice accepted only the
conpl ai nt about her renoval from the acting supervisor position,
rejecting Uanoff’s other conplaints because she had failed to
cooperate when asked for specific dates and nanmes regarding her
sexual harassnment claimand for nore specific information regarding
her other clains. Subsequently, however, the Equal Enploynent
Qpportunity Comm ssion, Ofice of Federal Operations ("“EEOC")
reinstated these clains, finding the rejection inproper inlight of
the Post Ofice’'s failure to warn U anoff that her conplaint would
be dism ssed if she did not cooperate.

U anoff filed two conpl aints of enpl oynent di scrimnationwth
the EEOCC against the Post Ofice. In the first she alleged
(1) discrimnation on the basis of sex and national origin, and (2)
retaliation on the basis of her prior EEO activity ( collectively
the “sexual harassnment conplaint”). In Uanoff’s other EECC
conpl aint, she alleged that the decision not to pronote her to the
position of supervisor was based on (1) sex and national origin
discrimnation and (2) retaliation for her prior EEO activity (the
“non-pronotion conplaint”). The EEOC administrative |aw judge
(“ALJ”) recomended deciding in favor of Uanoff, finding
actionabl e sexual harassnent in the sexual harassnent conplaint,

sex discrimnation in the non-pronotion conplaint, and retaliation



for protected EEO activity in both conplaints. The Post Ofice
chose not to adopt any of these recomendati ons, however, finding
the sexual harassnment conplaint to have been untinely filed and
declining to consider the nerits of U anoff’s other conplaints.

U anoff then filed this lawsuit in district court, alleging
that she was (1) sexually harassed by her supervisor, Thonas
Bertetti, (2) renoved fromthe Postal Service's 204-B programin
retaliation for conplaining tothe EECC about that harassnent, and
(3) denied pronotion to supervisor in retaliation for her EEO
activity and because of her sex. The Post Ofice filed notions for
summary judgnent on all three charges and the district court
granted these notions. U anoff then filed a notion for
reconsi deration of the court’s sunmary judgnment on her first and
third clains.

After further briefing, the district court affirnmed its
di sm ssal of the sexual harassnent claimas untinely and the sex
di scrimnation claimfor non-pronotion as unneritorious. The court
did reinstate the claim for retaliatory non-pronotion, however,
whi ch claim proceeded to trial. At the conclusion of the trial,
the jury returned a verdict for the Post Ofice.

U anoff filed this appeal, limted to the issues of the
district court’s dism ssal of the sexual harassnment conplaint as
untinely and the retaliatory renoval claimon its lack of nerit.
She did not appeal either the district court’s grant of summary

j udgnment on the non-pronotion claimgrounded in sex discrimnation



or the jury's verdict on the non-pronotion claim grounded in
retaliation.
1. Analysis

A.  Standard of Review

W review a district court’s grant of sunmary judgnent de
novo.! In so doing, we “review the record i ndependently, make any
factual inferences in favor of the nonnovant, and then ask whet her
the novant is entitled to judgnent as a matter of |aw "?
B. Tineliness of the Sexual Harassnment C aim

U anoff contends that the district court erred in rejecting
her sexual harassnent claimagainst the Post Ofice as untinely.
The court ruled that she had not conplied with the requirenent of
29 CF.R 8 1614.105(a)(1) which directs that she “initiate contact
with a Counselor within 45 days of the date of the matter all eged
to be discrimnatory.” During both the processing of her
adm ni strative conplaint and di scovery for her civil suit, U anoff
stated that she was sexually harassed by Thomas Bertetti, who had
been her supervisor from August 1987 until March 1991 and again
fromJuly 1992 until Septenber 1992. U anoff first contacted EEO
counselor Alice Ota in February 1993, at which tinme U anoff

apparently neither nade a formal conplaint nor requested

! See Degan v. Ford Motor Conpany, 869 F.2d 889, 892 (5th
Cr. 1989).
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counseling. U anoff did not formally request counseling until June
23, 1993. Facially then, U anoff did not report her claimtinely.
1. Estoppel

There are, however, a nunber of exceptions to the 45 day
limt, nanely equitable estoppel, equitable tolling, and waiver.?3
U anoff contends that the Post Ofice is estopped fromraising the
issue of tineliness as it did so only after the ALJ issued his
report recomrending a finding of discrimnation. Her reliance on

Abernathy v. Brown,* an EEOC deci sion in which the Comm ssion held

that an agency is estopped fromraising a claim of untineliness
unless it does so in the EECC hearing, is msplaced. First, the
rel evant | anguage in Abernathy is dicta; furthernore, we are not
bound by the decisions of the EECC. Wen presented with U anoff’s
clains, the Post Ofice investigated. The EECC hearing is part of
this investigative process, in which the ALJ reconmends a deci sion
that the agency is free to accept, reject, or nodify as it sees
fit. Estoppel is typically granted in situations bordering on
m srepresentation, as when the defendant’s conduct induces the
plaintiff torefrain fromexercising her rights.® U anoff’s sexual
harassnment conplaint was initially presented as a continuing

violation that occurred from 1987 until May 18, 1993. That being

3 See 29 CF.R 8§ 1614.604(c).
4 EECC Appeal No. 01962216, 1997 W. 90886 (Feb. 26, 1997).
5 See Rhodes v. Q@uiberson Ol Tools Div., 927 F.2d 876, 878

(5th Gr. 1991), rev'd on other grounds, 39 F.3d 537 (5th Cr
1994) .




so, it is obvious why the Post Ofice did not raise the issue of
tinmeliness at that juncture.

U anoff clainms that the Post Ofice’'s failure to assert the
limtations defense induced her not to file her conplaint wthin
the statutory period, which should estop the Post Ofice from
mai ntaining its defense of tinme bar. The evidence denonstrates,
however, that the 45 day wi ndow had cl osed | ong before U anoff ever
filed her conplaint. That being the case, U anoff cannot
reasonably claimthat the Post Ofice’'s failure to raise the issue
of tineliness sonehow prevented her from contacting an EEO
counselor within the specified tine period.

U anoff presents three additional argunents in an effort to
support her equitable estoppel claim First, she argues that a
W despread fear and m strust of the EEO process pervaded the San
Ant oni o post office stations, making enployees inclined to turn to
the EEO only as a last resort. The record contradicts this
contention; instead, it shows that San Antoni o postal enployees
regul arly avail ed thensel ves of the EEO process. Second, U anoff
contends that when she contacted EEO counselor Alice Ota, Ota
di scouraged her from filing a conplaint or otherw se pursuing
action against the Post Ofice, telling her, as noted, that doing
so would be “career suicide.” \Wether or not this occurred is
irrelevant, however, as U anoff’s first conversationwth Ota took
place well after the expiration of the 45 day period, rendering

this argunent noot. Third, U anoff contends that when she i nforned



her supervisors of the harassnent she had suffered while under
Bertetti’s supervision, each supervisor told her either that he
coul d not or would not help her. U anoff does not contend, though,
t hat her supervisors in any way w t hhel d i nformati on about the EECC
process, m sl ed her, or di ssuaded her frompursui ng other renedies.
As each of her argunments is unavailing, U anoff‘s invoking of the
doctrine of equitable estoppel is unavailing.
2. Equitable Tolling

U anoff next advances equitable tolling as an exception to
time bar. “Equitable tolling focuses on the enpl oyee's ignorance,
not on any possi bl e m sconduct by the enployer.”® But, as U anoff
has not contended that she was unaware of her rights or of the EEO
process generally, this exception is inapplicable.
3.  \Waiver

Regar di ng wai ver, we note that the Post Ofice had not nmade a
finding of discrimnation when it raised the defense of tine bar.
Therefore, U anoff cannot maintain the position that a federa
agency “by nerely accepting and investigating a tardy conplaint,
automatically waives its objection to the conplainant’s failure to

conply with the prescribed tine delays.”” On the contrary, “to
waive a tineliness objection, the agency nust make a specific

finding that the claimant’s submi ssion was tinely.”® As the Post

6 1d.

" Caxaca Vv. Roscoe, 641 F.2d 386, 389 (5'" Cir. 1981).

8 Rowe v. Sullivan, 967 F.2d 186, 190 (5th Cir. 1992).
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O fice made no such finding here, it did not waive its right to
assert a tineliness objection when it failed to advance it at the
EECC heari ng.
4. Continuing Violation

U anoff nevertheless continues to assert that the sexual
harassnment she suffered was a continuing violation perpetrated by
the Post Ofice, so that in fact her conplaint was filed within the
45 day w ndow. To invoke the continuing violation doctrine, a
plaintiff nmust point to a series of related acts of discrimnation,
at | east one of which falls within the 45 day limtation period.?
A plaintiff my not wuse this doctrine to resurrect past
discrimnation, evenif the effects of that discrimnation linger.?!
“This theory of continuing violation has to be guardedly enpl oyed
because within it are the seeds of the destruction of statutes of
l[limtation in Title VIl cases.”!! Moreover, the continuing
violation theory does not alleviate a plaintiff’s obligation to
denonstrate that the harassnent was both perpetrated on her and
negatively affected her.

After carefully reviewwng the record in light of U anoff’s
argunents, we discern no support for her contention that the

harassnment was a continuing violation. The record gives no

° See Berry v. Board of Supervisors of L.S. U, 715 F.2d 971
979 (5th Cir. 1983).

10 See id.

11 Abrans v. Baylor College of Mdicine, 805 F.2d 528, 533
(5th Gir. 1986).
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i ndi cation that U anoff was harassed by anyone ot her than Bertetti,
and he retired in Cctober 1992. Thus, she cannot and has not shown
that she suffered any harassnent within the rel evant 45 day w ndow
for filing her conplaint. The Post Ofice’'s affirmative defense of
time bar is valid.
C. The Retaliatory Renobval Caim

U anoff alleged that she was renoved from her 204-B job of
acting supervisor in retaliation for having engaged in protected
EEO activity. To establish a claim of reprisal discrimnation,
U anoff rmust show that (1) she engaged in activity protected by
Title VI, (2) an adverse enpl oynent action occurred, and (3) there
was a causal connection between these two events.'? U anoff has
shown that she engaged in protected activity by reporting her
clains to an EEO counselor and filing a conplaint with the EECC
She has al so shown that she suffered an adverse enpl oynent action,
when she was renoved froma 204-B position as acting supervi sor and
returned to her former status of mamil carrier. Like the district
court, however, we conclude that U anoff has failed to establish
the required causal |ink between her protected activity and the
adverse enpl oynent action that she suffered.

For U anoff to show a causal connection, she nust denonstrate,
at a mnimum that those responsi ble for her renoval fromthe 204-B

position were aware that she had filed a conplaint against the

12 See Long v. Eastfield College, 88 F.3d 300, 304 (5th Cr.
1996) .
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agency based on her supervisor’s alleged m sconduct. The record,
however, does not support this contention, containing no evidence
t hat those responsi bl e for the rel evant enpl oynent deci si on had any
know edge of her harassnent conplaint. Neither is there any
evidence inplying that those who nmade the decision to denote
U anoff did soinretaliation for her protected activity. 1In fact,
the record actually shows that those who U anoff clains acted in
retaliation (such as Casias) had no input in the decisionto return
her to her former position as a mail carrier.
I11. Conclusion

After carefully reviewwng the briefs of the parties and
relevant portions of the record, we conclude that the district
court did not err in granting summary judgnent for the Post Ofice,
dism ssing U anoff’s clains of sexual harassnment and retaliatory
renmoval . Her sexual harassnment claimis barred as untinely fil ed,
and she failed to produce probative evidence of a causal connection
between her protected EEO activity and her renoval from the
position of acting supervisor. The judgnent of the district court
is, in all respects,

AFFI RVED.
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