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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50789
Summary Cal endar

ROBERT CARLETON M TCHELL,
Pl ai ntiff-Appellant,
ver sus
UNI TED STATES OF AMERI CA; BUREAU OF PRI SONS;
SLADE, Warden; SERRANO, Dr.; LICON, Ms.;
VI LLANUEVA, M.; FERNANDEZ, M.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-97-CV-450-H

 March 6, 2000
Bef ore REAVLEY, SM TH and DENNI'S, C rcuit Judges.
PER CURI AM *

Fornmer federal prisoner Robert Carleton Mtchell appeals
fromthe grant of sunmary judgnment for the defendants in his
civil action. For the reasons that follow, we affirmthe
judgnent of the district court.

Rel evant to the district court’s disposition of any possible
clainms under the Federal Tort Clains Act (FTCA), 28 U S. C
88 2671-2680, Mtchell contends that exhaustion of prison

adm nistrative renedies would be futile. He provides no specific

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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all egations indicating that exhaustion would be futile; his
unsupported assertion that exhaustion would be futile is
insufficient to denonstrate that the district court erred by
di sposi ng of any FTCA cl ai ns on exhausti on grounds.

Regardi ng his clains brought pursuant to Bivens v. SiXx
Unknown Nanmed Agents of Federal Bureau of Narcotics, 403 U S. 388
(1971), Mtchell contends that Warden J.E. Sl ade and Dr. Jose
Serrano were deliberately indifferent to his serious nedical
needs because he was not provided with a special diabetic diet;
because oral surgery to treat damage to his teeth was del ayed;
because his chronic back condition was not treated; because
treatnent of his prostate cancer was del ayed; because he was
never treated for dizziness; and because not hing was done in
response to an abnormal el ectrocardi ogram (EKG reading. The
evidence indicated that the defendants were not deliberately
indifferent to Mtchell’s serious nedical needs. Estelle v.
Ganble, 429 U S 97, 106 (1976).

Mtchell contends that Marti Licon and Pifas Villanueva
del ayed his rel ease on parole by refusing to submt his second
rel ease plan when first asked; submtting his second rel ease plan
to the wong probation office; failing to nove quickly enough on
the rel evant paperwork; and forcing himto spend tinme working up
a third release plan. A prisoner has no constitutional right to
rel ease on parole. Geenholtz v. Inmates of the Nebraska Penal
and Correctional Conplex, 442 U S. 1, 7 (1979). Statutory and
regul atory | anguage, however, may create a liberty interest in

release. See id. at 12. Oficials involved in the parole
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process may delay a tentative rel ease date pendi ng preparation of
a suitable release plan. Anton v. Getty, 78 F.3d 393, 397 (8th
Cr. 1996); 28 CF. R 88 2.12(d), 2.28(e), 2.23. The evidence in
the record denonstrated no constitutional violation.

Mtchell contends that Warden Sl ade, Villanueva, and Juan
Fer nandez sabot aged his finances and deprived himof the ability
to purchase needed health itens, and that they were cul pable for
breach of contract, by attenpting to change the terns of his
| nmat e Fi nanci al Responsibility Program (1 FRP) plan and forcing
himinto | FRP refusal status, resulting in himreceiving
mai nt enance pay of $1 per nmonth. “Wen a prison regul ation
i npi nges on inmates’ constitutional rights, the regulation is
valid if it is reasonably related to | egitimate penol ogi ca
interests.” Turner v. Safley, 482 U S. 78, 89 (1987). The IFRP
serves the legitimte penological interest of rehabilitation, and
has been uphel d agai nst constitutional attack. MGhee v. d ark,
166 F.3d 884, 886 (7th Cr. 1999). The regulations relevant to
| FRP plans allow prison officials to place prisoners who decline
to conply with their IFRP plans to be placed on mai nt enance pay
and ot herw se sanctioned. 28 C.F.R § 545.11(d). The
regul ations also allow prison officials to accel erate paynents
and to count funds from outside the prison as avail able
resources. MChee, 166 F.3d at 887; 8§ 545.11(b). The evidence
in the record denonstrated that prison officials conplied with
the relevant regul ations; there was no constitutional violation

regarding Mtchell’'s | FRP pl an.



No. 99-50789
-4-

Finally, Mtchell contends that Fernandez stole funds from
hi s account, precluding himfrom purchasing needed health itens.
Mtchell believes it inconceivable that a prison official could
confiscate a prisoner’s funds by m stake. Construing his brief
liberally, Price v. Digital Equip. Corp., 846 F.2d 1026, 1028
(5th Gr. 1988), Mtchell contends that Fernandez deprived hi m of
due process by confiscating his funds.

A negligent deprivation of property does not give rise to a
viol ation of the Due Process Cl ause of the Fourteenth Amendnent.
Daniels v. Wllianms, 474 U S. 327, 330-31 (1986). Nor does such
a deprivation give rise to a violation of the Fifth Amendnent’s
Due Process Clause, the basis for a federal prisoner’s due
process claimin a Bivens action. See Sterling v. United States,
85 F.3d 1225, 1227 (7th Gr. 1996); O Neal v. Eu, 866 F.2d 314,
314 (9th Gr. 1988). The record indicated that the deprivation
in Mtchell’s case was negligent; the district court did not err
by granting summary judgnent on Mtchell’s claim

AFFI RVED.



