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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50737
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ELI ZABETH TI NOCO DE CRUZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-99-CR-299-01

My 25, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Eli zabeth Tinoco de Cruz (Tinoco) appeals after pleading
guilty to illegal reentry into the United States follow ng
deportation. She argues that her attorney was ineffective at
sentencing (1) for failing to nove for a downward departure under
Application Note 5 of U S.S.G 8§ 2L1.2 and (2) for failing to argue
t hat her prior drug conviction was not an “aggravated fel ony” which
warranted a 16-1evel increase under 8 2L1.2(b)(1)(A).

Al t hough we generally do not entertain clainms of ineffective

assistance on direct appeal, we feel that the record is

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sufficiently developed to address Tinoco's clains. See United
States v. Higdon, 832 F.2d 312, 313-14 (5th Cr. 1987). In

Tinoco’s plea agreenent, both parties stipulated (1) that a 16-
| evel increase was appropriate because Tinoco had previously been
deported subsequent to an aggravated-fel ony conviction, (2) that a
total offense |level of 20 was appropriate, and (3) that Tinoco
should be sentenced at the bottom end of the corresponding
gui del i ne range.

G ven these stipulations, Tinoco has not shown that her
attorney was ineffective at sentencing for failing to argue that
Ti noco’ s prior conviction was not an aggravated felony. See United

States v. Wlkes, 20 F.3d 651, 653 (5th Cr. 1994)(“[An] attorney

cannot be considered deficient for failing to raise clains
knowi ngly and voluntarily waived in the process of plea
bargai ning.”).

Wth respect to a downward departure under Application Note 5
of US.S.G 8§ 2L1.2, we note that Tinoco s counsel specifically
quoted Application Note 5inits entirety in his brief supporting
his notion for a downward departure based on the m nor nature of
the defendant’s prior felony conviction. At the sentencing
hearing, however, the court specifically ruled that it did not
believe it had the discretion to downwardly depart based on
Application Note 5, and Tinoco s counsel objected. It therefore
cannot be said that Tinoco received ineffective assistance of
counsel for a failure to raise this issue.

AFFI RVED.



