IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50541
USDC No. W 98- CV-279
USDC No. W97-CR-44-5

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAVES DOYLE CARDWELL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

" December 9, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Janes Doyle Cardwel |, federal prisoner # 78689-080, requests
this court to grant hima certificate of appealability (COA) to
appeal the district court’s denial of his 28 U S.C. § 2255

motion. Cardwell’s notion to proceed in forma pauperis (IFP) on

appeal is GRANTED

Cardwel | first challenges the application and adequacy of
the Antiterrorismand Effective Death Penalty Act of 1996
(AEDPA). A 8 2255 notion does not anount to a habeas proceedi ng

and, thus, does not inplicate the Suspension C ause. Turner V.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Johnson, 177 F.3d 390, 392 & n.1 (5th Cr. 1999), cert. denied,

S ¢a. _ (UsS Nov. 15, 1999) (No. 99-6127). Because
Cardwel | filed his 8§ 2255 notion after the April 24, 1996,
effective date of the AEDPA, he nust obtain a COA before

proceeding with this appeal. United States v. Garza, 165 F. 3d

312, 313-14 (5th Cr. 1999), cert. denied, S a. _ (us

Nov. 15, 1999)(No. 99-5377).

Cardwel | al so argues that his counsel was ineffective for
giving himinaccurate advice on the applicable sentencing
gui deline range, for agreeing wth the Governnent to waive
Cardwell’s right to appeal, for failure to challenge the role
adjustnent, and for failing to file an appeal. A COA requires a
substantial show ng of the denial of a constitutional right. 28
US C 8 2253(c)(2). Cardwell has net that standard with respect
only to his claimthat he requested that his counsel file a
noti ce of appeal and counsel allegedly refused. There is a
factual dispute as to whether Cardwel|l asked his attorney to file
an appeal. Accordingly, his request for COA is GRANTED with
respect to that claim Because the record presented does not
conclusively establish that Cardwel| cannot denonstrate that he
is entitled to relief, the district court erred in failing to

conduct an evidentiary hearing. United States v. Drumond, 910

F.2d 284, 285 (5th Gr. 1990). The judgnment of the district
court is VACATED, and the case is REMANDED to the district court
for further proceedings consistent with this opinion. Cardwell’s

request for a COA on the remaining issues is DEN ED
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| FP GRANTED; COA GRANTED AS TO FAI LURE TO FI LE AN APPEAL
CLAI M ONLY; COA DENIED AS TO REMAI NI NG | SSUES; VACATED AND
REMANDED.



