IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50279

UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus

JESSE “ CHANGO' GOVEZ, JR., also

known as Changito CGonez; PETE

CARRION;, REM A O “TITO GOVEZ;

ROBERT “ROBE” HERRERA, al so

known as Rove Herrera, Jr.;

JUAN “JON JON' JOHNS; MARTI N

“ PANCAKE” ORTEGON; ROBERT

“BEAVER’ PEREZ; VICIOR “TITO

PENA; M CHAEL PEREZ;, LQUI S

“Bl G LOU" MORALES, Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 98- CR- 265- 6)

Septenber 16, 2002
Before JOLLY, DUHE, and DENNIS, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:!?

This appeal arises from convictions of drug traffickers
all eged to be nenbers of the “Texas Mexican Mafia.” The record is
replete with evidence of mnurders, extortion, drug dealing and
robberies. Jesse CGonez, Jr., Pete Carrion, Rem gio Gonez, Robert
Herrera, Juan Johns, Martin Otegon, Robert Perez, Victor Pena,
M chael Perez, and Louis Mrales (“Appellants”) were convicted of

racketeering and racketeering conspiracy. FEach was sentenced to

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



life inprisonnent. They appeal their convictions and sentences on
numer ous grounds. Finding no reversible error, we AFFIRM
I

Appel lants were indicted, along with six other individuals,
for racketeering and racketeering conspiracy, in violation of 18
US C 8 1962(c) and (d). The indictnment alleged 22 racketeering
acts, including 15 nurders, two attenpted nurders, two robberies,
and possession with intent to distribute nmarijuana, cocaine, and
heroin; and 35 overt acts in furtherance of the racketeering
conspiracy. Appel lants were alleged to be nenbers of the Texas
Mexi can Mafia, headquartered in San Antoni o. The Mexi can Mafia had
a witten constitution that described its purposes and activities,
whi ch expressly included drug deal i ng, assassination, prostitution,
“robberies of the highest degree,” ganbling, extortion, weapons,
“or any and every other thing crimnally inmaginable.”

Appel | ant Robert Perez, the “CGeneral,” allegedly carried out
the wi shes of unindicted co-conspirator Huerta, the President of
the Mexican Mafia, who was in prison throughout the tine of the
al l eged racketeering activity. The remaining Appellants were
all eged to have held the follow ng positions in the Mexican Mfi a:
Herrera was a Captain; Mrales and Otegon were Li eutenants; Jesse
and Rem gio Gonez and Johns were Sergeants; and Pena, M chael
Perez, and Carrion were Sol diers.

Five of the persons indicted pleaded guilty before trial, and
one during trial. The ten remaining defendants (Appellants) were
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convicted of both counts after a six-week trial. Al were
sentenced to concurrent life terns on each count.
|1

Appellants raise the following issues on appeal: (1) the
district court clearly erred in rejecting their challenge to the
Governnent’s strike of a prospective juror; (2) the district court
abused its discretion by denying defense notions for severance; (3)
the district court abused its discretion by denyi ng def ense noti ons
for transfer of venue and a hearing on the notions; (4) the

district court abused its discretion by admtting gang expert

testinony that did not satisfy Daubert V. Merrell Dow

Phar maceuticals, Inc., 509 U S 579 (1993); (5) the district court

commtted plain error by instructing the jury that the Governnent
need only show a mnimal effect on interstate conmerce; (6) the
evidence is insufficient to prove that the defendants partici pated
in a pattern of racketeering activity and conspired to do so, and
to prove venue and the requisite effect on interstate conmerce; (7)
their convictions nust be reversed because of violations of Brady

v. Maryland, 373 U.S. 83 (1963), Gaglio v. United States, 405 U S

150 (1972), and the Jencks Act, 18 U . S.C. § 3500; (8) the district
court abused its discretion by not submtting a special verdict
form (9) the district court commtted plain sentencing error under

Apprendi v. New Jersey, 530 U. S. 466 (2000); and (10) the district

court abused its discretion by denying Ortegon a hearing on his



notion for a new trial.? Wth the exception of the first issue
|isted above, the remaining issues are without nerit and we shall
di spose of themwth very little discussion.

A

Perenptory Stri ke

Appel l ants objected to the Governnent’s perenptory strike of
H spani ¢ venirenenber De La O 2 When asked to explain the reason
for the strike, the prosecutor stated that De La O had a very
strong accent and the Governnent was concerned about his ability to
communi cate with other jurors, as well as the facts that he is
single and is a special education teacher. The Governnent’s sworn
witten response stated that four persons seated at the
Governnment’ s counsel table believed that De La O and the court had
difficulty comruni cating during voir dire, and that the prosecution
believed that, as a special education teacher, De La O would be
particularly sensitive and synpathetic to the circunstances of the
defendants. The district court, after reviewi ng the Governnent’s
witten reasons, accepted them as race-neutral, stating:
The Court has reviewed the reasons given by

the Governnent as to the challenges, the
witten responses of the Governnent. The

2Appel l ants each adopt nobst of the issues raised by the
ot hers.

SAppel l ants al so objected to other perenptory chall enges by
the Governnent, but the only strike they rai se on appeal is that of
De La O Remgio Gonez adopts this issue despite the fact that his
counsel expressly opted out of the objection at trial; he clains
i neffective assistance of counsel.

4



court is sensitive to this matter, ny parents

telling me that they are Hi spanic and that

more likely that m ght nake ne one as well,

the Court is extra sensitive to that issue.

The Court recalls the questions that the Court

itself asked and responses, and the Court is

sati sfied the reasons given by the Governnent

are not based on any racial grounds, but were

legitimate reasons for striking t hese

individuals and will deny the Defense notion

wth regard to those five strikes that were

made by the Governnent as to five gentlenen

that appear to be of Latino or Hi spanic

descent .
The jury was conposed of eight whites and four Hi spanics.

Appel  ants argue that the prosecutor’s reasons for striking De
La O are not race-neutral, because his Spanish accent is
intrinsically intertwned with his H spanic ethnicity and thus
shoul d be viewed as a surrogate for his ethnicity. They argue that
the Governnent’s reliance on his accent is a pretext for
di scrimnation, because De La O did not have any difficulty in
under st andi ng t he questi ons asked by the judge or communi cating his
answers during voir dire, and he was a trained professional
educator who spoke fluent English. They observe that the
Governnment did not strike four unmarried jurors, one of whomis
al so a teacher.
W review the district court’s determnation that the

Governnent did not engage in purposeful discrimnation under the

clearly erroneous standard. E.g., United States v. Pofahl, 990

F.2d 1456, 1466 (5th Cr. 1993). “Unless a discrimnatory intent

is inherent in the prosecutor’s explanation, the reason offered



wi Il be deened race neutral.” Hernandez v. New York, 500 U. S. 352,

357 (1991). Great deference is given to the district court’s
finding, because it is based primarily on an evaluation of the
credibility or deneanor of the attorney who exercises the
chal l enge. 1d. at 365.

The Ninth Grcuit recently addressed a simlar situation in

United States v. Mirillo, 288 F.3d 1126, 1135-37 (9th Cr. 2002),

petition for cert. filed (Jul. 24, 2002) (No. 02-5778). In that
case, the defendant, a Filipino, challenged the prosecution’s
exercise of a perenptory strike of a Filipino prospective juror.
Id. at 1135. The prosecutor offered the foll ow ng reasons for the
strike: the prospective juror’s background as a casi no enpl oyee,
her statenent that she had never read a book, her statenent that
her favorite television show was “Judge Judy,” and her difficulty
in comunicating. Id. The Ninth Grcuit stated that “the various
reasons offered by the prosecution did not inherently suggest a
discrimnatory intent, and indeed, were race-neutral.” Id. at
1136. The <court rejected the defendant’s contention that
“difficulty communicating inplies an inherent discrimnatory

intent,” noting that it had previously held that “*[s]o | ong as the
prosecutor . . . can convince the district court that the potenti al
juror who is being struck in fact has difficulty wth English, the

justification is race-neutral.’” Id. (brackets and italics in



original; quoting United States v. Changco, 1 F.3d 837, 840 (9th

Cr. 1993)).

We agree with the Ninth Crcuit’s observations regarding the
deference that an appellate court nust give to the district court’s
factual determnation when ruling on the credibility of a
prosecutor’s strike based onajuror’s difficulty in comunicating:

The trial judge is in a unique position
to determ ne whether a witness has difficulty

comuni cating, and therefore we grant a high
| evel of deference to the district court’s

finding on this point. It is difficult to
ascertain from a transcript the level of a
juror’s command of spoken English. . . . How

slowy she spoke, whether she hesitated, how

thick her accent was, and what her body

| anguage revealed are not recorded in a

transcri pt, yet these are aspects of

communi cation that may be considered by the

trial judge.
Id. In this case, giving due deference to the district court’s
opportunity to hear and observe both the prosecutor and De La O, we
cannot conclude that the district court clearly erred in finding
that the Governnent’s reasons for perenptorily striking of De La O
were not pretextual. The Governnent did not strike De La O because
he had a Spani sh accent. I nstead, the strike was based on the
prosecutors’ asserted belief that his heavy accent would cause
communi cation difficulties with other jurors during deliberations.
This reason is ethnically-neutral. The district court observed the
prosecutor’s deneanor. It listened to De La O during voir dire.
It was therefore in the best position to determne the credibility

of the prosecutor’s explanation and to make the ultimate findi ng as
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to whether the prosecutor’s reasons for striking De La O were

pretextual .4 W will not disturb its ruling.
B
Sever ance

Ortegon, Carrion, Mchael Perez, and Morales argue that the
district court erred by denying their notions for severance. They
mai ntain that they were prejudiced by the spillover effect of the
evidence of their co-defendants’ violent crinmes (especially the
“French Pl ace” murders, described as one of the worst nmass nurders
inrecent San Antoni o history) and drug dealing. Furthernore, they
argue, the district court’s instructions to the jury to consider
t he evi dence agai nst each defendant separately were inadequate to
aneliorate the prejudice.

The Governnent responds that the all eged prejudicial evidence
woul d have also been adm ssible in separate trials to show the
exi stence of the enterprise, overt acts, notives for the nurders
wi th which they were involved, and the position of trust they held
in the organization. The Governnent also notes that the district
court allowed the jurors to take notes to assist themin keeping

the evidence agai nst each defendant separate. Furthernore, the

‘W find no abuse of discretion by the district court in
refusing to permt Appellants’ counsel to cross-examne the
prosecutor or | ook at the prosecutor’s voir dire notes. See United
States v. denpns, 941 F.2d 321, 323 (5th Gr. 1991) (district
court has discretion to formulate procedure for testing
prosecutor’s reasons, and has discretion to limt scope and
duration of inquiry).




Gover nnent points out that defense counsel argued in closing that
the jury should consider the evidence against each defendant
separately.

We find no abuse of discretion. Appellants have not shown any
ground for disregarding the presunption that the jurors foll owed
the district court’s instructions to consider the evidence agai nst

each defendant separately. See United States v. G hak, 137 F. 3d

252, 259 (5th CGr. 1998) (jury is presuned able to follow
instructions to consider evidence against each defendant
separately).

C

Transfer of Venue

Appel  ants argue that the district court abused its discretion
by denyi ng defense notions for transfer of venue and a hearing on
their notions. They nmaintain that they were denied a fair trial in
San Antoni o because of pervasive, prejudicial pretrial publicity.
I n support of their notions, they presented 69 broadcast sumari es
from San Antonio television stations, newspaper articles, and a
transcript froma state court venue proceedi ng, including expert
testi nony about the saturation of nmedia coverage. They note that
the publicity occurred within close proximty tothe trial; that it
contained inflammatory accounts of the crinmes, characterizing the
def endant s as bl ood-thirsty and descri bi ng the French Pl ace nurders
as a slaughter, bloodbath, execution, and the worst nmass nurder in
recent San Antonio history; and that it included nmatters
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i nadm ssible in evidence, such as the anticipated sentences, the
guilty pleas of co-defendants, and the statenent by one defense
attorney that the other defendants were probably guilty.
Prejudice will be presuned if the defendant establishes that
it is virtually inpossible to obtain an inpartial jury because
prejudicial, inflanmatory publicity about the case has saturated

the community from which the jury is drawn. United States v.

Parker, 877 F.2d 327, 330-31 (5th Gr. 1989). The Governnent may
rebut the presunption of prejudice by denonstrating that voir dire
resulted in the inpaneling of an inpartial jury. Id. at 331.
Alternatively, a defendant may obtain relief if he establishes that
pretrial publicity created a significant possibility of prejudice
and that the voir dire procedure failed to provide a reasonable

assurance that prejudice would be discovered. United States V.

Beckner, 69 F.3d 1290, 1292 (5th Cr. 1995). The defendant is
entitled to an evidentiary hearing when the allegations are
“sufficiently definite, specific, detailed, and nonconjectural to
enable the court to conclude that a substantial claim is

presented.” United States v. Smth-Bowran, 76 F.3d 634, 637 (5th

Cir. 1996) (internal quotation marks and citation omtted).

Appel lants argue that they have established presunptive
prejudice. Alternatively, they contend that they denonstrated a
significant possibility of prejudice. They note that 85 percent of
the prospective jurors admtted that they had been exposed to
pretrial publicity; a maority of those had heard about the trial
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and the French Place nurders within the week preceding the trial;
and 11 of the 12 jurors selected said that they had been exposed to
pretrial publicity concerning the trial, the Mexican Mafia, and the
French Pl ace murders. As proof of the inadequacy of the voir dire
procedure, they observe that the court did not all ow questioni ng by
counsel or the use of a jury questionnaire. They also point out
that, prior to the jury being sworn, one of the jurors who had been
sel ected approached the district court and said that she coul d not
be fair because she had been influenced negatively by pretrial
publicity. (She was excused.)

Al t hough t he question may be cl ose, we concl ude that there was
no abuse of discretion. Even assum ng that Appellants established
presunptive prejudice, the presunption was rebutted by the
selection of a fair jury. The district court first questioned the
venire as a group, and excused those who said that they m ght be
affected by pretrial publicity. It then questioned each renai ning
veni remenber individually, excusing for cause all who indicated
that they mght have been affected. Al of the jurors selected
i ndi cated that they had not been affected by the publicity; and all
jurors stated that they would accord the presunption of innocence
to all of the defendants. Contrary to the Appellants’ argunent,
that one of the jurors approached the district court and said that
she could not be fair denpbnstrates the effectiveness of the voir
dire procedure in revealing prejudice.

D
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Adm ssi on of Testinobny About Gangs

Appel lants argue that their convictions nust be reversed
because the district court admtted gang expert testinony that did
not satisfy the requirenents of Daubert. They argue that the
expert was unable to point to any peer-reviewed articles or other
literature in the field and had no formal education in gang-rel ated
activities. The Governnent asks us to strike this argunent because
Appel l ants do not specify what testinony they believe was adm tted
inerror or howit prejudiced them The Governnent notes that the
W t ness, a San Antoni o Police Departnent detective with 31 years of
experience, testified on a variety of subjects, including the
activities and purposes of the Mexican Mafia, and he offered a
transl ati on of correspondence between Mexican Mafia nenbers about
Mexi can Mafia activities. The Governnent did not offer the wtness
as an expert, and it argues that nost of his testinony was factual
and dealt with information he had learned in his capacity as a | aw
enforcenent officer. To the extent he expressed any opinions, the
Governnment argues that they are adm ssible as |ay opinions under
Federal Rule of Evidence 701, because they are based on personal
know edge of the facts. Alternatively, the Governnent argues that
any error is harnm ess because the witness woul d have qualified as
an expert witness under Federal Rule of Evidence 702 and, in any
event, his testinony was cunul ati ve.

We find no abuse of discretion by the district court. Even
assum ng this i ssue was adequately briefed (whichis marginal), and
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further assumng that the testinony was admtted erroneously,
Appel I ants have not denonstrated that their substantial rights were
affected. See FED. R Evip. 103(a).

E

Jury lnstructions

Appel l ants argue that the district court erred by instructing
the jury that the Governnent need only show a mninal effect on
interstate conmerce. They maintain that the Governnent was
required to denonstrate that their activities had a substanti al
effect on interstate commerce. The Governnment notes that none of
the Appellants objected to the instruction, none of themsubmtted
proposed instructions requiring the jury to find a substantia
effect on interstate comerce, and two of them (Rem gio Gonez and
Robert Perez) proposed instructions requiring only a m ni mal effect

and thus invited the error of which they conplain. See ULnited

States v. Baytank (Houston), Inc., 934 F.2d 599, 606-07 (5th Cr

1991). The CGovernnment contends that even if there was an error, it
was not plain and, in any event, it was harn ess because the
evi dence shows a substantial effect on interstate commerce.

Five circuits have held that it is not necessary to show t hat

a RRCO enterprise’s effect on interstate conmerce is substantial.?®

SUnited States v. Marino, 277 F.3d 11, 34-35 (1st Cir.)
(rejecting contention that governnent was required to show that
enterprise’s activity had a substantial effect on interstate
commerce and approving instruction that “[t]he evidence need not
show any particular degree of or effect on interstate commerce
All that is required is sone effect on interstate comerce.”),
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Nei t her the Suprene Court nor our court has decided this issue.

See United States v. Robertson, 514 U S 669, 670-72 (1995)

(l eaving open question whether RICO enterprise’s activities nust
“substantially affect” interstate conmmerce where enterprise was
engaged in conmmerce). Under the circunstances of this case, we
need not deci de whet her the instruction was erroneous, because even
assumng that it was, any error would not be plain given the
unsettled state of the law both in the Suprenme Court and in this
circuit, and the overwhel m ng evi dence of drug trafficking involved
in this RICO enterprise. Accordingly, we hold that the district
court did not conmt plain error by instructing the jury that the
Gover nnent need prove only a mninmal effect on interstate commerce.
F

Suf ficiency of the Evidence

cert. denied, 122 S.C. 2639 (2002); United States v. R ddle, 249
F.3d 529, 537 (6th Cr.) (“de mnims connection suffices for a
RICOenterprise that ‘affects’ interstate commerce”), cert. deni ed,
122 S.Ct. 292 (2001); United States v. Juvenile Mile, 118 F.3d
1344, 1348 (9th Gr. 1997) (“all that is required to establish
federal jurisdiction in a R CO prosecution is a showng that the
i ndi vi dual predicate racketeering acts have a de mnim s inpact on
interstate commerce”); United States v. Mller, 116 F. 3d 641, 673-
74 (2d Gr. 1997) (approving instructions in R CO case that effect
of enterprise’s activities on interstate comerce does not need to
be substantial and that a mnimal effect is sufficient); United
States v. White, 116 F.3d 903, 926 & n.8 (D.C Cir. 1997)
(approving instruction that “evi dence need not show any particul ar
degree of effect on interstate commerce” and explaining that,
because RI CO enterprise was engaged in drug trafficking, there was
a substantial effect on or relation to comerce; therefore, fact
that district court did not require jury to find that conspiracy
affected interstate commerce to any particular degree was
irrelevant).
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Appel l ants contend that the Governnent presented i nsufficient
evidence that they participated in a pattern of racketeering
activity and conspired to do so, and to prove venue and the
requi site effect on interstate comerce. W address each of these
contentions separately. W note at the outset, however, that
Appel lants’ insufficient evidence argunents are based largely on
challenges to the credibility of Mexican Mfia nenbers who
testified against them They argue that the testinony of admtted
psychoti c, hal | uci nogeni c, and drug-addicted co-defendants
(Estrada, Carrasco, and Torres) who were seeking entry into the
federal wi tness protection program was not credible. W reject
these challenges to the credibility of the Governnent’s w tnesses.
“I't is well settled that credibility determ nations are the sole

province of the jury.” United States v. Cathey, 25 F.3d 365, 368

(5th Gr. 2001). “The jury has responsibility for determning the
wei ght and credibility of testinony and evidence, even from co-

conspirators.” United States v. G een, 293 F. 3d 886, 895 (5th Cir.

2002) .
1

Pattern of Racketeering Activity

Appel l ants argue that the evidence is insufficient to prove
that they engaged in a pattern of racketeering activity, because
the evidence of the predicate racketeering acts is insufficient.
We consi der each chall enged predicate act separately.

a
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Ot egon: Possession with Intent to Distribute Cocaine

W reject Otegon’'s contention that the evidence was
insufficient to prove that he possessed cocaine with the intent to
distributeit. Abag full of cocaine, as well as plastic bags used
to package cocaine, were found in a car driven by Herrera, under
t he passenger seat occupied by Otegon, who had a fully | oaded
revol ver tucked in his wai stband. O'tegon argues that the evidence
was insufficient to prove that he knew the cocai ne was under his
seat. He notes that Herrera pleaded guilty to possession of the
cocaine in state court, while the charges against him were
dismssed. In the |light of other evidence that Ortegon was a drug
deal er and a gang | eader, the jury reasonably coul d have concl uded
that Ortegon knew the cocai ne was present and was arned to protect
it.

b

Ot egon: Murder of Peral ez

Ortegon also argues that the evidence was insufficient to
prove his involvenent in the nmurder of Peralez. For mer Mexi can
Mafi a nmenber Estrada testified that Appellant Herrera ordered him
and Ortegon to nurder Peralez; and that, on a signal fromHerrera,
he (Estrada) shot Peralez, but Otegon did not fire his weapon
Ortegon argues that Estrada's testinony is not credible. W
concl ude that the evidence was sufficient to find Otegon guilty of
murder wunder the law of the parties, on which the jury was
instructed. Estrada’s adm ssion that he was the only one who shot
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Peralez lends credibility to his testinony that Otegon was with
hi m In any event, such credibility determnations are for the
jury, not this court, to nake.

c

O tegon and M chael Perez: Mur der of Adanes

Ortegon and Mchael Perez contest the sufficiency of the
evi dence offered by the Governnent to prove that they were guilty
of the nurder of Adanes.

Estrada testified: M chael Perez and Ortegon were present at
a neeting at Robert Perez’s house during which the nurder of Adanes
was pl anned; M chael Perez drove the car to the scene and bl ocked
Adanes’ s neans of escape; Otegon got out of the car with a gun;
Estrada shot Adanes and heard a | ot of other gunshots; and after
the shooting, M chael Perez drove the shooters to a truck, where
t hey unl oaded their weapons. Carrasco, who was also present,
testified that everyone (Herrera, Otegon, Estrada and hinself)
except M chael Perez got out of the car and shot at Adanes. The
medi cal exam ner found that Adanes had been shot 11 times wth
three different weapons. Ortegon and M chael Perez argue that
Carrasco and Estrada were not credi ble witnesses, inasnmuch as they
were drug addicts testifying in exchange for | eniency. In
addition, Mchael Perez relies on defense wtness Sanchez’s
testinony that M chael Val dez, not M chael Perez, was the driver of
the car involved in the Adanes nurder. He also notes that the
Governnment substituted his nanme for that of Mchael Valdez in a
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search warrant only after he refused to cooperate agai nst his uncle
(Appel I ant Robert Perez).

We conclude that the evidence was sufficient to convict
Ortegon and M chael Perez under the | aw of the parties, as to which
the jury was instructed. W& repeat: Deci si ons about the
credibility of witnesses are for the jury.

d

O tegon and M chael Perez: Murder of Ybarra

Ortegon and M chael Perez also challenge the sufficiency of
t he evidence that they nurdered Ybarra. They assert that Estrada’ s
and Carrasco’s testinony that Ortegon shot Ybarra, and that M chael
Perez drove the car to and fromthe nurder scene, is not credible.

The jury was entitled to determne the credibility of
Estrada’s and Carrasco’s testinony. In addition to their
testi nony, the Governnent presented other corroborating evidence,
including the in-court identification of Ortegon as the shooter by
eyew t ness Marco Gonzal ez. The CGovernnent al so presented evi dence
that M chael Perez was present at the neeting when the nurder was
pl anned; that he drove the vehicle to the scene of the nurder; and
that, after the shooting, he drove the shooters to a truck, where
t hey unl oaded their weapons.

e

Carrion and Moral es: Possession with | ntent
to Distribute Marijuana

18



Carrion and Moral es argue that the evidence was insufficient
to prove that they possessed marijuana with the intent to
distributeit. Former Mexican Mafia nenber Jesse Torres testified:
he saw 50 pounds of narijuana at Moral es’s nother’s hone; Morales,
Carrion, and Escal ante had been told by Robert Perez to steal the
marijuana from soneone; after they stole the marijuana, soneone
el se called Robert Perez to have himcone pick it up; when Robert
Perez arrived at Morales’s nother’s house, Mrales, Carrion, and
Escal ante were wei ghing and dividing it; Robert Perez gave each of
thema pound and then sold the rest to soneone i n Houston. Carrion
and Moral es argue that this evidence is insufficient because Torres
was a |liar and heroin addict and thus his testinmny was not
credi bl e. W reject that contention. It was up to the jury
whet her to believe Torres’ s testinony.

f

Carrion and Moral es: Murder of De Los Sant os

Carrion and Moral es chal l enge the sufficiency of the evidence
offered to prove their participation in the nurder of De Los
Sant os.

Munoz testified: he instructed Flores to have his crew kill
De Los Sant os because he was tal king to outsiders about the French
Pl ace nurders; Miunoz drove De Los Santos to a bar under the guise
of having him assist Mrales and Carrion with a hijacking;
Carrion’s rental car was parked outside the bar and Mral es and
Carrion were inside; he left the bar five-ten mnutes |ater,

19



| eaving De Los Santos with Mdrales and Carrion; later, Flores told
himthat De Los Santos was dead. Minoz admtted that he did not
see De Los Santos nurdered and did not know who had killed him

Al t hough Miunoz testified that he did not see Torres at the
bar, Torres testified that he was there, along wth Davila and
Fl ores, when Miunoz and De Los Santos arrived. Torres testified
further that Flores later told himDe Los Santos had been kill ed;
and that he later heard Mrales bragging about the nurder and
| aughi ng about how he had choked De Los Santos. The nedi cal
exam ner testified that the cause of death was nost likely a
conbination of blunt injuries to the head and strangul ation,
al though the injuries that appeared to be caused by strangul ation
coul d have been caused by blunt trauma frombeing hit by a vehicle.
The manager of the rental car agency testified that, when Carrion’s
rental car was returned, there were no signs of damage consi stent
wth it having hit a person.

Moral es and Carrion argue that there is no physical evidence
to connect themto the nurder; no one saw De Los Santos nurdered;
and both Munoz and Torres testified that they did not know who
killed De Los Santos. Moral es notes that Carrion testified at
trial that Morales did not kill De Los Santos. For the first tine
in his reply brief, Mrales states that, after trial, Carrion
obt ai ned an affidavit in which co-defendant Pena adm tted nurdering

De Los Sant os.
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Al t hough circunstanti al, the evidence was sufficient.
Appel l ants’ chal | enges are based primarily on their contention that
the testinony of Munoz and Torres was not credible. W refuse to
consider Morales’ claimthat Pena nurdered De Los Santos, raised

for the first time in his reply brief. See United States v.

Garci a- Abrego, 141 F.3d 142, 168 n.14 (5th Cr. 1998).

g
Johns: Attempted Murder of Castillo

Johns contends that the evidence is insufficient to prove that
he attenpted to nurder Castillo. Johns and Castillo were
cel | mat es. Castillo was a nenber of a different, rival gang.
Wil e Castill o was sl eepi ng, Johns stabbed him22 tinmes in the head
and neck wth a shank that had a two and one-half inch blade
Castill o fought back and held onto Johns’ legs until prison guards
arrived. As Castillo held Johns down, Johns said, “If you let ne
go, ----, I'll stab you again.” 1In a search of the cell after the
i ncident, guards found a torn-up note in the toilet that included
the instruction to “hit to kill.” Johns argues that the evidence
is insufficient to convict him of attenpted nurder because the
evi dence does not prove that he intended to kill Castillo or that
he inflicted serious bodily injury on Castillo. He notes that
Castillo was able to walk to the infirmary, that none of his stab
wounds required sutures, and that there was no evidence that
Castill o was in danger of death fromhis wounds. Johns adm ts that
he used a deadly weapon, and that specific intent to kill may be
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inferred fromsuch use; but he clains that the manner in which he
used t he weapon naekes it reasonably apparent that he did not intend
to cause death or serious bodily injury.

We conclude that the evidence is sufficient to prove that
Johns attenpted to nurder Castillo. The fact that Castillo’'s
struggle prevented Johns frominflicting a fatal wound does not
preclude the jury from inferring, based on all of the
ci rcunst ances, that Johns acted with specific intent to kill. The
Governnent was not required to prove that Johns caused serious
bodily injury because that is not an elenent of attenpted nurder.

h

M chael Perez: Association with Enterprise and
Participation in Its Affairs

M chael Perez argues that the evidence is insufficient to
prove that he associated with the enterprise and participated in
its affairs. He contends that the Governnent failed to prove that
he was a nenber of the Mexican Mafia; instead, it showed only a
famlial relationship with his uncle, Appellant Robert Perez. He
argues that there is no evidence that he was enployed by or
associated wth the enterprise or that he intentionally
participated inits affairs. Although there was testinony that he
was present at neetings at which nurders were discussed, and that
he drove the nmurderers to and fromthe scenes of at |east two of

the mnurders, he argues that there is no evidence that he
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participated in the neetings or that he was there for any other
reason than that he is the nephew of Robert Perez.

We conclude that the evidence is sufficient. Carrasco and
Estrada both testified that Mchael Perez was a nenber of the
Mexi can Mafi a. The CGovernnent also introduced a photograph of
M chael Perez with Mexican Mafia nenbers Herrera, Otegon, and
Carrasco. There was al so evidence that he hel ped clean bullets
used in the nurders. The jury was entitled to infer that he would
not have been all owed to be present at nurder-pl anni ng neeti ngs and
to drive the shooters to and fromthe scenes of the nurders unl ess
he was a nenber of the Mexican Mfi a.

[

Rem gio Gonez: Attenpted Murder of G ant

Rem gi o Gonez contends that the evidence is insufficient to
prove that he attenpted to nurder G ant. Mexi can Mafia nenber
Tavitas testified that Rem gi o Gonez shot Gant during a hijacking
conducted by a crew | ed by Appel |l ant Jesse Gonez. Another Mexican
Mafia nmenber, Minoz, testified that Jesse Gonez told him that
Rem gi o Gonez shot Grant. Rem gio Gonez argues that this evidence
is insufficient to prove that he commtted attenpted nurder. He
argues that Texas law requires the prosecution to prove that the
act was intentional rather than an accident; yet the Governnent has
conceded that he panicked when he shot Gant. He clains that
Grant’s appearance surprised him and that he panicked and
accidental ly di scharged the shotgun in Gant’s direction when G ant

23



reached out to push the weapon away. He concedes, however, that at
trial he presented an identity defense and did not argue that the
shooting was an accident. The Governnent notes that there is no
evidence that G ant touched the shotgun or attenpted to push it
away. It also notes that the photograph of G ant’s wounds does not
support the theory that the gun accidentally discharged; instead,
it appears that G ant had been pushed down onto his knees and t hen
shot .

We conclude that the evidence is sufficient. As the
Governnent notes, the fact that Remigio Gonez panicked is not
relevant to the issue of his intent, and the jury reasonably could
have concluded that he intended to kill G ant when he pointed the
shotgun at himand pulled the trigger.

2

Racket eeri ng Conspiracy

Appel lants’ challenges to the sufficiency of evidence of
conspiracy are, again, based primarily on their attacks on the
credibility of the Governnent’s witnesses. |In addition, sone of
them argue that the Governnent failed to prove each overt act
alleged inthe indictnent. Finally, sone of themargue that their
participation in the various overt and predi cate racketeering acts
is insufficient to prove that they knew of and agreed to the
overall objectives of the enterprise.

We conclude that the evidence is sufficient. As stated
credibility choices are for the jury. The Governnent was not

24



required to prove each overt act alleged in support of the

racketeering conspiracy. See 18 U S.C 8§ 1962(d); Salinas v.

United States, 522 U S. 52, 62 (1997) (RI CO conspiracy statute, 18

US C 8§ 1962(d), does not require proof of overt act). There is
sufficient evidence to show that each Appellant participated in at
| east sonme of the predicate and overt acts. This evidence,
together with their nenbership in the Mexi can Mafia, whose witten
constitution describes the illegal purposes and objectives of the
organi zation, is indeed evidence that they knew of and agreed to
the overall objectives of the enterprise.
3

Effect on Interstate Conmerce

Appel l ants contend that the Governnent presented i nsufficient
evidence that the activities of the enterprise had a substanti al
effect on interstate commerce. Alternatively, they argue that,
even if only a mninmal effect on interstate commerce is required,
the Governnent failed to prove any effect. They argue that all of
the all eged crimnal acts took place in and around San Antoni o, and
that the wevidence of interstate comrunication (witten and
tel ephonic) was, at best, incidental to the operation of the

enterprise.®

As we have earlier noted, Appellants did not object to the
jury instructions, which required the jury to find only a mninm
effect on interstate commerce. In cases in which the Governnent
fails to object to jury instructions, we have held that the
unobj ected-to instructions, even if erroneous, becone the | aw of
the case, and we have judged the sufficiency of the evidence in
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The Governnent responds that, although only a mninal effect
is required, it proved that the activities of the enterprise had a
substantial effect on interstate cormmerce. The Governnent relies

on the follow ng evidence: The Mexican Mafia engaged in drug

trafficking and extorted a ten percent “tax” from drug deal ers.
Those who did not pay the tax were robbed or nmurdered. The nopney
and property coll ected and stol en were used to finance the purchase
of noney orders that were mailed to Mexican Mafia nenbers, many of
whom were in prison, sonme in states outside of Texas. A letter
froma Mexican Mafia nmenber to Appellant Robert Perez referred to

the availability of pure, uncut cocaine from Col onbi a. Mexi can

accordance with the |law established in the jury instructions. See
United States v. Spletzer, 535 F.2d 950, 954 (5th Gr. 1976)
(el ement of specific intent becane | aw of the case where def endant
was indicted for “know ngly, wilfully and unlawful ly escapi ng” and
court instructed jury, w thout objection, that specific intent was
required for conviction; therefore, court did not need to decide
whet her specific intent was an el enment of the offense; conviction
reversed because Governnent failed to present sufficient evidence
of specific intent); United States v. Taylor, 933 F.2d 307, 310
(5th Gr. 1991) (although statute did not require proof of specific
intent, it became an el enment under |aw of the case doctrine when
def endant was indicted for willfully escaping federal custody and
governnent failed to object when court instructed jury that
specific intent was an el enent; evidence was sufficient to prove
specific intent).

We have not found any cases applying this principle in cases
in which the defendant fails to object to a jury instruction and
t hen chal |l enges the sufficiency of the evidence on a ground that is
not consistent with the jury instructions. Wre we to apply the
principle established in those cases in this case, evidence that
the enterprise’s activities had a mnimal effect on interstate
comerce would be sufficient. W do not reach that question
however, in the light of our conclusion that the Governnent
presented evidence sufficient to establish that the enterprise’s
activities had a substantial effect on interstate commerce.
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Mafia business was conducted by mail, including through letters
from Mexi can Mafia president Huerta, who was in prison in Kansas
and then in Col orado, that were nailed to Texas. Mexi can Mafia
menbers used tel ephones and pagers to conmmuni cate Mafia busi ness,
and sone of the tel ephone calls were placed from Texas to Mexican
Mafia nenbers in out-of-state prisons. Menbership in the Mexican
Mafia was not limted to Texas residents or Texas prisoners; sone
menbers were from California.

As we have previously noted, neither the Suprenme Court nor our
court has decided whether a RICO enterprise’s activities nust
“substantially” affect interstate or foreign comerce, or whether
proof of a mnimal effect is sufficient. It is not necessary for
us to decide that issue in this case because the Governnent
present ed evi dence that the activities of the Mexican Mafia satisfy
the interstate commerce requirenent for constitutionality of the
act .

At the outset, we note that Congress has nmade persuasive
findings that organized crinme and drug trafficking, both of which
are activities in which the Mxican Mifia was engaged, have a
substantial effect on interstate commerce. In enacting R CO,
Congress nmade the following findings regarding the effect of
organi zed crine on interstate conmmerce:

.o organized crine in the United States
annually drains billions of dollars from
Anmerica s econony by unlawful conduct and the
illegal use of force, fraud, and corruption;
organi zed crine activities in the United

27



States weaken the stability of the Nation’s
econom c system . . . [and] seriously burden
interstate and forei gn conmerce.
Congressional Statenent and Fi ndings of Purpose, Organized Crine
Control Act, Pub. L. No. 91-452, 84 Stat. 922, 922-23 (1970).
Congress has also found that drug trafficking substantially

affects interstate comerce:

(3) A mgjor portion of the traffic in
control | ed substances flows through interstate

and foreign commerce. Incidents of the
traffic which are not an integral part of the
interstate or foreign flow, such as
manuf act ur e, | ocal di stribution, and
possessi on, nonet hel ess have a substanti al and
di rect ef f ect upon interstate commerce
because- -

(A) after manufacture, many controlled
substances are transported in interstate
conmer ce,

(B) controlled substances distributed
locally wusually have been transported in
interstate comerce imediately before their
di stribution, and

(O controlled substances possessed
comonly flow through interstate comerce
i mredi ately prior to such possession.

(4) Local distribution and possession of
control |l ed substances contribute to swelling
the interstate traffic in such substances.

(5) Control | ed substances manufactured

and di stri but ed i ntrastate cannot be
differentiated from controlled substances
manuf act ur ed and di stri but ed i nterstate.
Thus, it is not feasible to distinguish, in
terns of control s, bet ween controll ed
subst ances manuf act ur ed and di stri but ed
interstate and controll ed subst ances

manuf actured and di stributed intrastate.
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(6) Federal control of the intrastate
i ncidents of the traffic in controlled
substances is essential to the effective
control of the interstate incidents of such
traffic.

21 U.S.C. 88 801(3)-(6). See United States v. Lopez, 2 F.3d 1342,

1366 n.50 (5th Cr. 1993) (noting “the now unchall enged federal
authority over intrastate as well as interstate narcotics

trafficking,” and observing that “all drug trafficking, intrastate
as well as interstate, has been held properly subject to federal
regul ation on the basis of detailed Congressional findings that
such was necessary toregulate interstate trafficking”), aff’d, 514

U S 549 (1995); see also Wite, 116 F. 3d at 926 & n. 8 (substanti al

effect oninterstate comerce established where RICOenterprise was
engaged in drug trafficking).

The activities of the Mexican Mafia -- narcotics trafficking,
extortion fromindividuals engaged in narcotics trafficking, and
commtting other organized crinme, including nurders, to extort
money and avoid detection -- clearly are anong the kinds of
activities that Congress has found to have a substantial effect on
i nterstate conmmerce. The record contains overwhel mi ng evidence
that the Mexican Mafia engaged in drug trafficking, as well as
extortion fromdrug dealers. The nurders all eged as predicate acts
were closely related to the enterprise’s drug trafficking and
extortion activities. There is evidence that at | east sonme of the
illegal drugs were obtained from sources outside the State of
Texas. Instrunentalities of interstate commerce were used to
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conduct the business of the Mexican Mfia, and sone of that
busi ness was conducted across state |ines. Thus, the evidence
presented in this case is sufficient to establish the interstate
comerce el enent of the RI CO charges.
4
Venue

Appel  ants argue that the Governnent failed to prove that any
of the acts took place in the Western District of Texas, as alleged
inthe indictnent. They do not argue that venue was i nproper.

I n denying notions for acquittal on this ground, the district
court, relying on maps of the areas where various acts took pl ace,
and noting that many of the acts occurred withinthe city limts of
San Antoni o, took judicial notice of the fact that San Antonio is
in the Western District of Texas. Appel l ants argue that the
evidence was insufficient for the court to take judicial notice of
venue. We disagree. The evidence showed that San Antoni o was the
headquarters of the Mexican Mifia and the area in which it
operated. As Appellants acknow edge, nost of the predicate acts
took place in San Antonio. In the light of this evidence, as well
as the maps of the area that were admtted into evidence, the
district court did not err by taking judicial notice of the fact
that San Antonio is in the Western District of Texas.

G

Brady, G glio, and Jencks
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Appel lants argue that their convictions nmust be reversed

because of violations of Brady, Gaglio, and the Jencks Act.’ They

contend that the Governnent viol ated due process and t he Jencks Act
by failing tinely to provide to the defense the follow ng itens:
(a) letters drafted by or on behalf of Governnent w tness Estrada;
(b) Estrada’s i munity agreenent; (c) papers signed by Estrada; (d)
awitten statenent provided to police by Frank Rios; (e) awitten
statenent provided to police by Mario Sanchez; and (f) a report
witten by Detective Bellany. They contend that they were
prejudi ced because the failure tinely to provide these docunents
prevented defense counsel from conducting effective cross-
exam nation. W address each itemin turn
1

Estrada Letters

Estrada sent FBlI Agent Appleby three letters, the first of
which was | ost. Agent Appleby testified that the first letter was
witten for Estrada by another inmate. 1In it, Estrada offered to
cooperate by providing information about the Mexican Mafia. He
also related a threat that the Mexican Mafia had nade agai nst his
life. The second letter |isted hom cides about which Estrada had
information. Both this second and the third |letters were provi ded

to defense counsel during trial. After the letters were provided,

‘Al t hough Appellants also refer to violations of Brady and
Gaglio, their argunents focus primarily on alleged Jencks Act
vi ol ati ons.
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def ense counsel were allowed to question Agent Appl eby about them
The district court denied defense notions to strike Estrada’s
t esti nony. Estrada then was recalled to the stand and defense
counsel were allowed to further cross-exam ne him The Gover nnment
concedes that there is no good-faith exception to the Jencks Act,
but argues that the district court, inrefusing to strike Estrada’s
testinony, inplicitly found that the first letter, which was | ost,
was not material or inportant to the defense.

Appel | ants have not denonstrated that they were harnmed by the
del ay in producing the second and third letters, because they were
al l oned to cross-exam ne Agent Appl eby and Estrada after receiving
t hem The district court did not err by refusing to strike
Estrada’ s testinony because of the failure to produce the first
| etter, because Agent Appl eby’ s testinony about that |etter shows
that it was not material to the defense. In any event, even if
there was error, it was harnl ess.

2

Estrada | munity Agreenent

The Governnent asserts that, although it is clear that Estrada
was granted imunity (he testified about it), there is no evidence
of the existence of a witten imunity agreenent. Even assum ng
such an agreenent exists, it is not a statenent of a w tness and
thus i s not covered by Jencks. Inthe light of Estrada’s testinony
about his grant of immunity, Appellants were not prejudiced by the
failure to produce a witten agreenent (assumng it exists).

32



3

Papers Si gned by Estrada

Estrada testified that he had signed sone papers when he net
w th Agent Appl eby, but he did not know the contents of the papers
because he does not read or wite. At a Jencks hearing, Agent
Appl eby testified that he never had Estrada sign any statenents.
The Governnent notes that Appellants did not ask the district court
to make a ruling after the Agent’s testinony. Appel I ants have
failed to denonstrate that the papers existed or that, if they
exist, they are statenents covered by the Jencks Act or that they
were material to the defense.

4

Ri os St at enent

Governnment witness Rios testified that he had given a witten
statenment to a detective when he was arrested on a notion to revoke
his probation, but that the statenent did not address the nmatters
covered in his testinony at Appellants’ trial. Pena’ s counsel
acknow edged receipt of the statenment after R os had testified.
The only Appel | ant who asked to have R os re-call ed was Johns, who
has not raised this issue on appeal. The Governnent asserts that
this issue was not preserved for appeal because defense counsel
failed to submt a copy of the statenent for the record.

Even assum ng the issue was preserved, there is no show ng

that Appellants were prejudiced by the delay in receiving the
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statenent. The statenent is not covered by the Jencks Act, because
it is not related to the subject matter of R 0os’s testinony.
5

Sanchez St at enment

Mari o Sanchez was a defense witness called by Mchael Perez.
During cross-exam nation, the Governnent referred to his sworn
statenent, and defense counsel clained they had not received it.
Al t hough the Governnent stated that it had provided a copy al ong
wth the police report, the district court ruled that the
Gover nnment coul d not use the statenent for inpeachnent and ordered
the Governnent to provide it to defense counsel. The CGovernnent
did so the next day. The only Appellant who asked to re-call the
W t ness was Johns, who does not raise this issue on appeal.

The Jencks Act does not cover statenents of defense w tnesses.
Appel l ants do not allege, nor did they obtain a ruling, that the
statenent contains material excul patory information. |n any event,
Appel l ants do not assert that the delay in receiving the docunent
prej udi ced them

6

Det ective Bell any's Notes

The Governnent provided defense counsel with four or five
pages of Detective Bellany’'s notes, wth sone deletions.
Appel l ants sought the entire docunent. Because it naned
i nfornmants, the Governnent asked the district court toreviewit in

canera to determ ne whether it contained i npeachnent or excul patory
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information. The district court denied defense counsel’s request
for the entire docunent, explaining that it was not Jencks materi al
because Bell amy was not a witness, and that it did not contain any

Brady or Gglio material. W find no error by the district court

in this ruling.
H

CGeneral Verdict Form

Appel l ants contend that, in this conplex crimnal RICO tria
involving nultiple defendants, dozens of alleged predicate acts,
and consi derabl e opportunity for juror confusion and di sagreenent,
the district court violated their due process rights by submtting
a general verdict form which asked only whether each of the
defendants was guilty of the crinmes charged in counts 1 and 2 of
the indictnent. The Appellants concede that the district court
instructed the jurors that they nust reach a unani nous verdict as
to each racketeering act alleged to have been committed by each
def endant. They argue, however, that the general verdict formdid
not adequately ensure that the jury recognize that it nust
unani nously agree as to each defendant’s involvenent in the sane
two or nore specific predicate racketeering acts. They contend
that a special verdict form was required by due process as a
safeguard to ensure that the jury followed the court’s
i nstructions. Sone of the Appellants also argue that a specia
verdi ct form was necessary for the conspiracy count so that the
jury could specify which overt acts each defendant had comm tt ed.
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The CGovernnent responds that special verdicts traditionally have
been disfavored in crimnal cases, and that the use of a general
verdict form did not result in due process violations at
sent enci ng.

We find no abuse of discretion or due process violation inthe
use of a general verdict formin this case. The district court
instructed the jury that, to convict on the substantive count, it
had to agree unani nously that each defendant commtted at | east two
predi cate acts, and that it nust unani nously agree as to which two
or nore specific predicate acts each defendant commtted. It
further instructed the jury that it was not sufficient that sone of
the jurors find that the defendant under consideration committed
two of the acts, while other jurors find that the defendant
commtted different acts.

The record here indicates that the district court’s
instructions were clear, and that Appell ants were not prejudi ced by
the use of a general verdict form Appel l ants have offered no
basis for disregarding the presunption that the jury followed its
i nstructions. Because conm ssion of an overt act is not an el enent

of RI CO conspiracy, see Salinas, 522 U. S. at 62, the district court

did not abuse its discretion by not submtting a special verdict
requiring the jury to designate the overt acts commtted by each

def endant .

Appr endi
36



Appel lants argue that their sentences were inposed in
viol ation of Apprendi (decided a year after they were sentenced),
because the district court enhanced their sentences to life
i nprisonnment, in excess of the statutory maxi mnum 20-year term on
the basis of facts (nurder, attenpted nurder, and aggravated
robbery) not alleged in the indictnment, presented to the jury, and
found by the jury beyond a reasonabl e doubt. Appellants contend
that, because they were charged wth nore racketeering acts than
the two necessary for conviction, sone of which are not punishable
by life inprisonnent, the general verdict formmakes it inpossible
to tell whether the jury found them guilty of predicate acts
puni shable by life inprisonnment. Sonme of the Appellants argue that
the district court commtted Apprendi error by failing to submt to
the jury the drug quantity el enment of the predicate acts involving
mar i j uana and cocai ne. Sonme of themalso argue that the district
court did not instruct the jury on the elenents of the predicate
racketeering acts.

There is no Apprendi indictnent error, because the indictnent
all eged the facts of the racketeering acts that were the basis of
t he enhanced sentences. There is no Apprendi instructional error,
because the district court instructed the jury on the el enents of
each of the predicate racketeering acts and instructed that the
jury’s verdict nust be unaninmous as to each of the two or nore
specific racketeering acts alleged to have been conmtted by each
defendant. Because there were no sentence enhancenents based on
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the drug racketeering acts, the district court did not violate
Apprendi by failing to submt the drug quantity elenent to the
jury. Finally, the district court did not err by failing to
instruct the jury as to overt acts, because proof of overt acts is

not necessary for a R CO conspiracy conviction. See Salinas, 522

U S at 62. There was no Apprendi sentencing error, because the
jury necessarily found that each Appellant conmtted at | east one
predi cate act punishable by life inprisonnent, as explai ned bel ow
for each Appell ant.

Appel lant Carrion was charged with three racketeering acts:
possession with intent to distribute marijuana and two nurders.
Because the jury found himguilty of racketeering, which requires
finding that he commtted at | east two racketeering acts, the jury
necessarily found that he conmtted at | east one nurder, which is
puni shabl e by life inprisonnent.

Ortegon was charged with four racketeering acts: possession
with intent to distribute cocaine and three nurders. Thus, the
jury necessarily found that he commtted at | east one nmurder, which
i's punishable by life inprisonnent.

Moral es was charged with only two racketeering acts, one of
whi ch was nurder. Thus, the jury necessarily found that he
commtted nurder, which is punishable by life inprisonnent.

Jesse Gonez was charged with seven racketeering acts, one of

whi ch was robbery and the remai nder of which were nurders. Thus,
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the jury necessarily found that he commtted at | east one nurder,
whi ch is punishable by life inprisonnent.

Because Rem gi o Gonez was charged with only two racketeering
acts (attenpted nmurder and aggravated robbery), the jury
necessarily found that he commtted both. Aggravated robbery is
puni shable by life inprisonnent.

Because M chael Perez was charged with only two racketeering
acts (both nurders punishable by life inprisonnent), the jury
necessarily found that he conmmtted both.

Herrera was charged with seven racketeering acts: five
murders, one attenpted nurder, and possession wth intent to
di stribute cocaine. Because Herrera had prior felony convictions,
the attenpted nmurder is punishable by life inprisonnment. Thus, the
jury necessarily found that he commtted at | east one predi cate act
puni shabl e by life inprisonnent.

Because Johns was charged with only two racketeering acts, one
of whi ch was aggravated robbery, the jury necessarily found that he
commtted at | east one act punishable by life inprisonnent.

Robert Perez was charged with eight racketeering acts: siX
murders, one attenpted nurder (punishable by life inprisonnent
because he has a prior felony conviction), and possession wth
intent to distribute marijuana. Thus, the jury necessarily found

that he commtted at | east one act punishable by life inprisonnent.
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Because Pena was charged with only two racketeering acts
(rmurder and aggravated robbery), the jury necessarily found that he
commtted an act punishable by [ife inprisonnent.

J

Ot egon: Denial of Mdtion for New Tri al

Ortegon argues that the district court abused its discretion
by denying hima hearing on his notion for newtrial. He sought a
newtrial on the grounds that the verdi ct was agai nst the wei ght of
the evidence, newy discovered evidence, and perjured testinony.
He argues that the district court erred by failing to nake findings
of fact independently weighing the evidence and assessing
credibility. Hi s argunent regarding new y-di scovered evidence
pertains to the Estrada letters that are the subject of the Jencks
Act cl ai mdi scussed above. He clains that the | ost Estrada |letter
was witten by Ranbs and that, by the tinme the defense was put on
notice of the lost letter, it was too late to secure Ranps as a
W tness and, in any event, neither the defense nor the prosecution
knew Ranps’ s whereabouts. He maintains that the testi nony of Ranps
about the contents of the letter would have been material to his
guilt, but he does not indicate what Ranpbs’s testinony woul d have
been. He clains that Estrada commtted perjury by testifying that
the nurder of Emlio Al ejandro was ordered by the Mexican Mafi a.
He bases this claim on Carrasco’s know edge that Estrada killed
Al ej andro because of a personal vendetta. He also clains that his
girlfriend, Loera, commtted perjury when she testified that he had
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used heroin at her house. Finally, he asserts that the district
court should have conducted an evidentiary hearing on his notion.
The Gover nnment observes that the notion referred to an affidavit of
Loera offered to prove that she had commtted perjury, but the
affidavit was not attached and is not in the record.

We find no abuse of discretion. The verdict was not agai nst
the wei ght of the evidence. There is no support for the claimthat
Loera conmtted perjury; but even if Loera’ s affidavit had been
attached to the notion, and assumng its truth, the fact that she

i ed when she testified that Ortegon used heroin did not affect the

outcone of the trial. There is little support for Otegon's
assertion that Estrada |ied about his reasons for killing Al ejandro
-- he mght have had nore than one notive. |In any event, Otegon

fails to explain how he was prejudiced.
1]
For the foregoing reasons, the Appellants’ convictions and
sentences are

AFFI RMED
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