UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50185
Summary Cal endar

KENT ANTHONY KRUEGER
Pl ai ntiff-Appellant,
VERSUS
JODY HERRY; RI CK SANCHEZ; KERM T VETTER, FRANK PEDREZ; JACK
BREMER, Sheriff, in his official and personal capacity; BRI AN
JOHN, Conmal County Jail Admi nistrator, in his official and
personal capacity; BILL COLLINS, in his personal and supervisory
capacity as an official of Comal County,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 95- CVv-129)

February 28, 2000
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
PER CURI AM *

Kent Ant hony Krueger appeals the district court’s grant of
summary judgnent in favor of the defendants in his 42 US C 8§
1983 civil rights action. On appeal, Krueger argues that the
district court: 1. abused its discretion in denying his notionto
file a second anended conplaint; and 2. erred in holding that he
was estopped fromasserting that the all eged use of force against
hi moccurred on Decenber 30, 1993, and granting sunmary j udgnent on
t hat basi s.

After the governnment filed its second notion for summary

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



j udgnent, Krueger sought to file a second anended conplaint to
all ege, anong other things, that the alleged excessive force
i nci dent occurred on Decenber 30, 1993, rather than January 7,
1994. Krueger contends that the district court erred in denying
hi s noti on.

Krueger al so argues that the district court erred in finding
that he was estopped from asserting Decenber 30 as the incident
date and granting summary judgnent for the governnment on that
basi s. Krueger does not challenge the nature of the record
regarding the notion for summary judgnent. In his original and
first amended conpl aints, Krueger alleged January 7 as the date of
the alleged incident. In his May 1998 deposition, he contended
that there were two incidents involving the sane defendants -- one
i n Decenber 1993 and one in January 1994 -- but that he was only
suing for the January 7 incident. Thus, for nore than three years,
Krueger has asserted January 7 as the incident date. It was only
after the defendants filed their second notion for summary judgnent
t hat Krueger sought to change the date.

Gven the length of tine the defendants have relied on
Krueger’s date allegation and Krueger’s insistence at his
deposition that the suit involved only the alleged incident on
January 7, the district <court commtted no error. Mor e
particularly, we find no abuse of discretion by the district court
either in declining to allow Krueger to anend his conplaint or in
concl udi ng that Krueger was estopped fromasserting a new acci dent
dat e. Thus, we find no error in the district court’s grant of

summary judgnent in favor of the defendants.



W AFFIRM the district court’s denial of the plaintiff’s
motion to file a second anended conplaint and the district court’s

grant of summary judgnent in favor of the defendants.



