IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50050
Summary Cal endar

YONCK WARSON, ET AL,
Plaintiffs,
YONOK WARSON and WLLIAM K. KIM
Pl aintiffs-Appellants,
ver sus
THE WALT DI SNEY CO., I NC., ROBERT S. OGDEN, JR ,
TRADEMARK FACTS, INC., JOHN M CONE, SHI REEN
| . BACON, HI LDA C. GALVAN, STRASBURCGER & PRI CE,
L.L.P., CHRISTOPHER J. CROSS, KENNETH M BATES,
and BATES | NVESTI GATI ON, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(97-CV-229)

August 26, 1999

Before POLI TZ, WENER, and BENAVIDES, G rcuit Judges.
Per Curiam

This is an appeal from the dismssal of a suit seeking
recovery on several theories grounded in inconvenience and stress

associated wth defending (successfully) a prior copyright and

" Pursuant to 5THQOR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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trademark action in which Defendant-Appellee The Walt D sney
Conpany, Inc. (“Disney”) sued Plaintiffs-Appellants Yonok Warson,
Wlliam Kim (“Wrson” and “Kint or, col l ectively, t he
“Plaintiffs”), and others for selling counterfeit copies of
Di sney’s nerchandise. |In a bench trial of the earlier suit, the
district court held that Disney had failed to prove that the
Plaintiffs and others had sold any counterfeit nmerchandise.!?
Agreeing with all dispositions of the district court in this case,
we affirm
| .

Facts and Proceedi ngs

War son and Ki m brought the instant action against D sney and
ot her Defendants-Appellees (entities and individuals involved in
the earlier lawsuit as attorneys, investigators, and the I|ike)
(“Disney et al.”), seeking recovery under 42 U.S.C. 88§ 1981, 1982,
1983, and 1985. They also sought recovery for nalicious
prosecution, abuse of process, negligence and gross negligence,
filing of frivolous lawsuits, and invasion of privacy. The
district court in the instant lawsuit granted summary judgnent to
Disney et al. onall clains. The Plaintiffs ask us to reverse that
summary judgnent and al so chall enge the district court’s denial of
their Modtions for Reconsideration, under Fed. R Cv. P. 59(e), and
for Relief fromOder, under Fed. R GCv. P. 60(b).

1.

! The court awarded costs and attorney fees to the defendants
in that underlying action; however, Warson and Ki m appeared pro se
inthe first lawsuit and thus did not recover attorney fees.
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Anal ysi s
As a threshold matter, we affirm the district court’s
statenent of the appropriate standard for considering a notion for
summary judgnent. The novant has the initial burden of show ng the
absence of a genuine issue of material fact, and once the novant
satisfies that burden, the non-novant nust point to affirmative

evi dence, beyond the pleadings, to establish a genuine issue for

trial.? W review the district court’s grant of sunmmary judgnent
de novo.

As for Warson and Kimis constitutional clains, we find no
genui ne issue of material fact. To establish a section 1981
violation, a plaintiff nmust show that (1) he is a nenber of a
raci al mnority, and (2) the defendant (a) intentionally
di scrimnated against the plaintiff on the basis of race, and (b)
interfered with one of the activities enunerated in the statute,
here, contract rights.® The district court based its ruling on the
absence of evidence of interference with contract. W never reach
t he question whether Warson and Kims proffered evidence* would
create a genuine issue of material fact as to contract

interference: Those clains fall because the Plaintiffs failed to

2 Celotex Corp. v. Catrett, 477 U. S. 317, 322-24 (1986).

3 Geen v. State Bar of Tex., 27 F.3d 1083, 1086 (5th Cr.
1994) .

4 1n arguing that a genuine issue of fact exists, Warson and
Kimpoint to their own deposition testinony. Warson initially said
she did not wunderstand the question and then denied any
interference. Kimasserted that his ability to enter contracts was
i npai red by the underlying lawsuit and descri bed routine busi ness
interruptions associated with defending the suit.
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present any evidence that would create a genuine issue of fact on
the intent-to-discrimnate element. The record does indicate that
Warson and Kim are Korean Anericans but does not contain any
evi dence, ei t her di rect or circunstanti al, of Di sney’s
discrimnatory intent. The Plaintiffs repeatedly allege both in
their pretrial pleadings and in their appellate brief, that D sney
“singled them out” because they were foreign, but they provide no
evidence creating an issue of fact. Mre inportantly, we cannot
even begin to contenplate the policy inplications of entertaining
a constitutional case whenever |egal process interferes wth a
litigant’s business. W reject the suggestion that the anmbit of
section 1981 is broad enough to enconpass such a cause of action.

The section 1982 claimsimlarly fails for |ack of proof of
discrimnatory intent. Moreover, Warson and Kim have not
identified any interference with property right, which is the
gravanen of a section 1982 claim?®

As for their section 1983 claim Wirson and Kim have not
denonstrated any action taken “under color of” state |law as
required by that statute. The prosecution of a private |awsuit
solely by private actors does not satisfy the “under color of”
requirenent.®

In the absence of civil rights violations under any of these

statutes, there can be no conspiracy to violate such rights. And

S Cf. College Sav. Bank v. Florida Prepaid Postsecondary Educ.
Expense Bd., 119 S. . 2219, 2224 (1999) (affirmng that activity
of doing business is not a property right).

¢ Dahl v. Akin, 630 F.2d 277, 281 (5th G r. 1980).
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W t hout a conspiracy, there can be no viable claimunder section
1985.

W alsoreject the Plaintiffs’ alternative argunent, advanced
for the first tinmeintheir appellate brief, that even if they have
not shown a disputed issue of material fact on the constitutional
clains, they should be permtted to proceed past the sunmary stage
to have an opportunity to argue for an “expansi on of the purview of

the |aw Any legal argunent Warson and Kim nay have to that
effect appropriately would have to be presented first to the
district court and then to this Court, but never to a jury. This
contention affords no basis for reversing the summary judgnent.
As for the Plaintiffs’ remaining theories of recovery, we
perceive no error in the rulings of the district court dism ssing
all counts of the conplaint; neither is anything to be gai ned by
witing separately other than to address briefly the Plaintiffs’
additional argunents on appeal.’ In analyzing Warson and Kinis
claimfor malicious prosecution, the district court focused on the

“special injury”® requirenent, which Texas courts have defined as

interference with person or property.® Warson and Ki mconcede t hat

" W find no error inthe district court’s construi ng Warson
and Kims clains for abuse of process, gross negligence, and
negligence as nere reiterations of their claim for malicious
prosecuti on. Also, with no further discussion, we affirm the
di sm ssal of Warson and Kim s claimfor invasion of privacy for the
reasons given by the district court.

8 Texas Beef Cattle Co. v. Green, 921 S.W2d 203, 207 (Tex.
1996) .

°1d. at 208-09.



they suffered no special injury in the strict sense!® but argue for
an extension of the | aw based on their unique circunstances. They
assert that they suffered “special injury” because they are
forei gn-born, non-native speakers of English who | ack knowl edge of
the law and who were sued by a large corporation possessing
extensive | egal expertise and resources. W reject the suggestion
that the tort of malicious prosecution includes a “thin skull rule”
which would liberally allow clains for particularly vul nerable or
unwi tting defendants. In any event, despite the di sadvant ages t hat
Warson and Kim suggest about their legal and linguistic
shortcom ngs, we cannot overl ook the fact that they neverthel ess
prevailed in the underlying |lawsuit. This case provides no basis
for reinterpreting or extending Texas | aw.

W also find no error in the district court’s construing
Warson and Kims claimfor “filing frivolous | awsuits” as a Federal
Rule 11 notion for sanctions. The Plaintiffs assert that the
district court erred in failing to address the specific statutory
| anguage of “the Texas code.” Only now, for the first tinme on
appeal, do Warson and Kimrefer specifically to the “Texas G vi
Practices & Renedies Code, 8 9.00 et seq.” W presune fromtheir
general citation and the elenents of the claim listed by the

Plaintiffsintheir Original Petition, that they i ntended to direct

0 1n their appellate brief, the Plaintiffs “acknow edge they
suffered no | oss of freedom or inpoundnent of property and these
are usually necessary for a charge of nalicious prosecution in
Texas.”



the court’s attention to § 9.011' which is substantially the sane
as Federal Rule 11(b)(1).' Concluding that the district court did
not err in analyzing this claimas the equival ent of a notion under
Federal Rule 11, we also affirmthe court’s | egal concl usion that
its i nherent power to sanction does not extend to conduct occurring
inanother tribunal.®® Warson and Kinms “filing frivol ous | awsuits”
claim pertains to Disney’'s conduct during the first lawsuit,
conducted in a different division of the district court —one that
has now awarded Warson and Kim costs for the burdens of that
litigation.

Finally, Warson and Ki mappeal the district court’s denial of
their post-judgnent Motion for Reconsideration, under Fed. R G v.
P. 59(e), and Mdtion for Relief fromOrder, under Fed. R GCv. P
60(b) . The decision to deny such relief is reviewed under the
abuse of discretion standard.!* Regarding the notion under Rule
59(e) (entitled “Mtion to Ater or Anmend Judgnent”), the
Plaintiffs cite no authority to support their asserted grounds on
which a court may grant such a notion; they nerely re-cycle their

argunent s agai nst the original sunmary judgnent notion. Regarding

1 Tex. CQv. Prac. & REM CobE ANN. 8 9.011 (West Supp. 1999)
(regarding clainms brought in bad faith, for purpose of harassnent,
or for inproper purpose such as to cause delay or increase cost of
litigation).

2 Fep. R CQv. P. 11(b)(1) (“[claim is not being brought for

any inproper purpose, such as to harass or to cause unnecessary
del ay or needless increase in the cost of litigation”).

B3 In re Case, 937 F.2d 1014, 1023-24 (5th G r. 1991).

14 Edward H. Bohlin Co. v. Banning Co., 6 F.3d 350, 353 (5th
CGr. 1993).




the Motion for Relief from Order under Rule 60(b), Warson and Kim
fail to show surprise or excusable neglect; neither do they point
to any new evidence that was previously unobtainable despite the
exercise of due diligence. |In fact, they admt that sone of the
evi dence was avail abl e but that they decided not to submt it as a
trial tactic or as a m sunderstandi ng of their burden in respondi ng
to a notion for summary |udgnent. They do not show that the
j udgnent on Def endants-Appellees’ notion for summary judgnent was
unfairly obtained or provide any other reason justifying relief
from operation of the judgnment.® Warson and Kim provide no new
grounds for granting their rather extraordinary renedial notions
other than pleading for “substantial justice” in light of their
purportedly inferior litigating position and their claim of an
interest in “exhausting” all nethods of relief available at the
trial court level. On the instant facts, we find those interests
do not outweigh the court’s interest in finality.!® The district
court did not abuse its discretion in denying the post-judgnent
not i ons.
L1,

Concl usi on

Based on our de novo reviewof the district court’s Menorandum
Qpinion and Order in light of the facts revealed by the sumary
judgnent record and the | egal argunents advanced in the appellate

briefs of counsel, we conclude that the district court’s grant of

15 FEp. R Gv. P. 60(b)(1)-(3),(6).
16 Edward H. Bohlin Co., 6 F.3d at 355, 356.
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summary judgnent in favor of Disney et al. dismssing Warson and
Kims action, should be affirnmed, essentially for the reasons set
forth in the thorough and well-crafted opinion of that court. In
addition, we affirmthe district court’s denial of Warson and Kinis
Motion for Reconsideration and Motion for Relief from O der.

AFF| RMED.
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From

Dat e:

Case:

Appeal from

Recomrendat i on:

Summary:

SCREENER MEMORANDUM

Judge W ener

EAW

August 6, 1999

VWarson v. The Walt Di sney Co.

No. 99-50050

Western District of Texas (Briones, J.)

Affirmby P.C

Plaintiffs in the instant action were 2 of 28
defendants in a previous |awsuit brought by
Di sney for copyri ght and t rademar k
i nfringenent. In the wearlier case, the
district court (Sparks, J.) in a bench trial,
found that Disney failed to prove that the
defendants sold counterfeit nerchandi se and
entered a judgnent on behalf of t he
def endants, awardi ng costs and attorney fees.
After winning the first case, Plaintiffs in

this action seek renedies on various | egal
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theories for having to defend the earlier
suit. Central to all the <claims is
Plaintiffs’ assertion that they are Korean-
Anericans with limted resources and limted
know edge of |egal process who were taken
advant age of by Disney’s corporate power and
money. The district court in the instant case
granted Defendants’ (Disney et al.) notions

for summary judgnent.

| ssues on appeal :

1. Whet her Plaintiffs established a genuine issue of nateria

fact regarding Defendants’ interference with contract under

section 1981. (No.)

2. VWhether Plaintiffs stated a cause of action for violation of

sections 1982, 1983, and 1985. (No.)

3. Whet her Plaintiffs established a genuine issue of materia

fact on invasion of privacy. (No.)

4. Whet her Plaintiffs established a genuine issue of naterial

fact on malicious prosecution. (No.)

a. Whet her the district court properly construed Plaintiffs’
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actions for abuse of process, negligence, and gross
negl i gence as clains for malicious prosecution which the

court denied. (Yes.)

b. Whet her the district court properly construed Plaintiffs’
action for filing frivolous lawsuits as a Rule 11 claim

for sanctions which the court denied. (Yes.)

5. Whet her the district court abused its discretion in denying
Plaintiffs’ 59(e) Mdtion for Reconsideration and Rule 60(b)

Motion for Relief from Judgnent. (No.)

DI SCUSSI ON

Thi s appeal cones after protracted pre-trial litigation, with
many supplenental filings and requests to be re-heard and
reconsidered, in which Plaintiffs-Appellants Warson and Ki m sought
damages on various theories for inconvenience and stress they
suffered in defending an earlier lawsuit that they won. WArson and
Kimfailed, with regardto all clains, to establish a genuine i ssue
of material fact and seemto have confused their burden of pleading
wth their Celotex burden of comng forward with evidence in
response to a notion for summary judgnent. |In addition, Warson and
Kim m sunderstand the role of the jury as a finder of fact, and
request to proceed past the sunmary adj udi cati on phase in order to

“expand the purview of certain |legal theories or to allow a jury
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to decide the proper way to construe their clains. |In additionto
granting summary judgnment correctly, the district court did not
abuse its discretion in denying Warson and Kinis post-judgnent
Motions for “Reconsideration” and for “Relief from Judgnent.”

Constitutional d ains:

Warson and Kim bring clainms under sections 1981, 1982, 1983,
and 1985, none of which have nerit. The essence of the section
1981 claimis that Warson and Kim owners of t-shirt shops in
Texas, | ost business or the ability to enter contracts because of
the stress, expense, and travel associated with defending the first
lawsuit. Aside fromthe inappropriateness of the | egal theory and
the policy inplications of allow ng a constitutional case whenever
| egal process interferes with business, Warson and Kim do not
create a genuine issue of material fact regarding interference with
contract. Warson and Kim point to their own deposition testinony
to show disputed facts on this claim Warson, when asked about
interference with contract, at first did not wunderstand the
guestion but then denied any such interference. Kim stated
affirmatively that he | ost many contracts but did not el aborate.
Even if Kinmis statenent — 1l ooking at the facts in a light nost
favorable to the Plaintiffs —coul d create a question of fact, Kim
and Warson offer no evidence of Defendants’ discrimnatory intent
whi ch elenent is also necessary for a section 1981 claim \Warson

and Kim nake repeated assertions in both their pretrial pleadings

and in their appellate brief that Disney “singled them out”

because they were foreign but provide no evidence creating an i ssue
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of fact.

The section 1982 claimsimlarly fails due to the absence of
evidence of discrimnatory intent. WMreover, Kimand Warson do not
identify any property right wth which they experienced
interference, which is the gravanen of a section 1982 claim The
section 1983 claimfails because there was no action “under col or
of” state law —the filing of a private lawsuit wll not satisfy
that elenment. The section 1985 claim conspiracy to violate civil
rights, is derivative of finding sone all eged right violated, which
Warson and Kim did not denonstrate. As to the constitutional
clains generally, Warson and Kim as nmuch as admt that all the
el enments of the clains may not be net, but ask that the court
reverse the grant of summary judgnent so they may argue to extend
the law. Any legal argunent Warson and Ki mnmay have to that effect
appropriately shoul d have been presented the district court or this
court, not to a jury, thus there is no basis for reversing the
summary judgnent.

State Law C ai nms:

In support of the invasion of privacy claim Wrson and Kim
claim a Disney investigator obtained a credit report on Warson.
Disney clarifies (wthout any evidentiary support) that they never
requested or obtained a personal credit report on Warson, but
rat her obtained publically filed information regardi ng ownershi p of
Warson’s business, which is not be invasion of privacy. The
district court, even accepting that a personal credit report was

obt ai ned, dism ssed the claim on the ground that Warson and Kim
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failed to present evidence or discussion of howinvestigation of a
readily available credit report is an “intrusion” that would be
“highly of fensive to a reasonabl e person.” Warson and Kim w t hout
el aboration, assert there is a jury question on what is “highly
offensive.” There is no discussion regardi ng how Kim could have
standing to bring this claim whatever the factual particul ars.
As to the malicious prosecutionclaim the district court held
that Warson and Kimdid not show “special injury,” as required by
state law. According to the Texas standard, “special injury” nust
be legal restraint on a person or on his ability to dispose of
property. Warson and Kimadmt they suffered no special injury in
that strict sense (and Texas construes clains for nmalicious
prosecution narrow y), but argue for an extension of the | aw based
on their unique circunstances. Warson and Ki margue they suffered
“special injury” because of the fact that they are foreign-born,
non-nati ve speakers of English who | ack knowl edge of the |aw and
were up against a “big guy,” Disney, which possessed extensive
resources and expertise. To adopt such an expansive view of the
“special injury” requirenent, courts would have to allow a
mal i ci ous prosecution clai mwhenever a big corporate interest sues
an unsophisticated defendant. | do not find that malicious
prosecution contenplates this sort of “thin skull” rule — a
plaintiff should not be exposed to greater liability for malicious
prosecution just because the defendant is particularly vul nerable
or unwitting. |In any event, whatever Warson and Kim assert about

their legal and linguistic ineptness, they neverthel ess prevailed
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inthe first lawsuit. | see no basis for expandi ng Texas | aw.
The district court in atwenty-page Menorandum O der addressed
each of Kimand Warson’s additional clains and provided state | aw
support for construing the clains of abuse of process, negligence,
and gross negligence, as nere restatenents of the claim for
mal i ci ous prosecution. | found no error with those concl usi ons.
The district court, with regard to the claim of “filing
frivolous lawsuits,” construed it as a Rule 11 notion for
sanctions. Wirson and Kim on appeal, argue that the court failed
to address the Texas statutory |anguage regarding “frivol ous
lawsuits” in dismssing that claim Warson and Kimrefer generally
to section “9.00 et seq” of the Texas Cvil Practices and Renedi es
Code in support of the claim There is a provision at § 9.011
whi ch includes the el enents Warson and Ki m describe. The section
is entitled “Signing of Pleadings” and mrrors Federal Rule
11(b) (1) in I anguage and purpose, therefore the district court did
not err in analyzing Kimand Warson’s rather vague claimas a Rule
11 notion. In fact, the Texas statute is actually narrower than
Rule 11, as it requires bad faith, purpose to harrass, or other
I nproper purpose, whereas Rule 11 may support sanctions nerely for
failure to investigate clainms adequately. |n support of the nerits
of the “frivolous lawsuit” claim Wrson and Kim pointed to the
district court order in the earlier lawsuit which discussed
Di sney’ s i nadequat e i nvestigation and shoddy evi dence. Warson and
Kimalso intimted that D sney repeatedly has conducted this sort

of harassing litigation against foreign business owners. Even

16



accepting Warson and Kinms characterization of Di sney’s
i nvestigation and notivation in the earlier action, Kimand Warson
al ready were awarded costs (even if not attorney fees, as they
appeared pro se) for their defense in the first suit and, as the
court in the second suit noted, a court’s inherent power to
sanction does not extend to conduct occurring in another tribunal.
Therefore, the court did not err in refusing to grant the Rule 11
not i on.

Post - Judgnent Mbti ons:

| find no abuse of discretioninthe district court’s refusal
to grant Warson and Kinmis Mdtions for Reconsideration and for
Relief from Judgnent. As to the so-called WMtion for
Reconsi deration wunder Federal Rule of G vil Procedure 59(e)
(actually entitled “Mdtion to Alter or Amend Judgnent” in the
Rul es), Warson and Kimcited no authority in support of the grounds
on which a court may grant such a notion but nerely reasserted
their argunents against the original notion for sunmary judgnent.
As to the Motion for Relief fromJudgnment under Federal Rule 60(b),
War son and Kimdi d not show surprise or excusabl e neglect; they did
not point to any new evidence that was previously unobtainable
despite the exercise of due diligence —in fact, they admt that
sone of the evidence was available but that they decided not to
submt it earlier in the litigation as a tactical decision; they
did not show that the judgnent on Defendant’s notion for summary
judgnent was wunfairly obtained. Warson and Kim have no new

argunents for granting either rather extraordinary renedi al notion
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other than pleading for “substantial justice” in light of their
assertively inferior litigating position and claimng an interest
in “exhausting” all nmethods of relief available at the trial court
level. Courts, however, interpret such notions narromy to deter
“sl oppy practices” during litigation, and the district court did

not abuse its discretion in refusing to grant the notions.
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