UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-41348

LARRY J. LAND,
Pl ai ntiff-Counter Defendant-Appell ee,
VERSUS
TRINITY MOTHER FRANCES HEALTH SYSTEM ET AL,
Def endant s,
CITY OF TYLER
MARC SUMMY GRAY, PCOLICE OFFI CER, CTY OF TYLER
RANDY HAMVONTREE, POLI CE OFFI CER, CITY OF TYLER,

Def endant s- Count er O ai mant s- Appel | ant s

Appeal fromthe United States District Court
for the Eastern District of Texas, Tyler D vision
6: 98- CV- 742

Oct ober 27, 2000
Before DAVIS, EMLIO M GARZA, Circuit Judges, and POGUE, Judge’.
POGUE, JUDGE: ™"
The Gty of Tyler (“the City”); Mirc Summy Gay, Police

Oficer, Cty of Tyler (“Oficer Gay”); and Randy Hammontree,

Judge of the U S. Court of International Trade, sitting
by desi gnati on.

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Police Oficer, City of Tyler (“Oficer Hammontree”) (collectively
“Appel l ants” or “Defendants”), appeal the district court’s denial
of their notion for summary judgnent. Larry J. Land (“Appellee” or
“Plaintiff”) brought an actionin the district court pursuant to 42
US C 8§ 1983 (“Section 1983") for wunlawful arrest, false
i nprisonnment, and malicious prosecution. Oficers Gay and
Hammont r ee sought and were deni ed summary j udgnment on t he ground of
qualified imunity from prosecution for Land s federal claim of
unlawful arrest, and on the ground of official inmmnity from
prosecution for Land’s state-law clains of false inprisonnent and
mal i ci ous prosecution. The Gty al so sought and was deni ed summary
j udgnent on the ground of municipal liability immunity. Mgistrate
Judge MKee found that Land had “presented sufficient summary
j udgnent evidence that raises material questions of fact and rebuts
the defendants’ right to imunity.” Court Order at 14 (CQct. 25,
1999). Appellants now seek review of the district court’s order on
interlocutory appeal. For the reasons di scussed bel ow, the Court
REVERSES the district court’s order denying sunmary judgnent to

Oficers Gay and Harmontree.!?

. Appel l ants have made no argunent with respect to the
district court’s denial of the City's notion for sumary judgnent
on grounds of nunicipal liability immunity. When an appel | ant

fails to address a potential error in the district court’s
analysis, it is the sane as if the appellant had not appeal ed t hat
aspect of the judgnent. See Brinkmann v. Abner, 813 F.2d 744, 748
(5" Cir. 1987). In other words, for purposes of this interlocutory
appeal, the Gty s immunity clains are deened abandoned. See Davis
v. Maggio, 706 F.2d 568, 571 (5'" Cir. 1983). Therefore, wthout
affirmng the conclusions of the district court’s opinion, we | eave
its entry of judgnent against the Cty undi sturbed.



Fact ual Background

For purposes of this appeal, the relevant factual background
is as follows: On the norning of January 18, 1998, Land was
admtted to Trinity-Mther Frances Health System d/b/a Mt her
Frances Hospital (“the Hospital”) for severe headaches. Dr. Mack
Stewart treated Land with Phenergan and Deneral, a sedative and a
narcoti c anal gesic, respectively. Dr. Stewart discharged Land on
the condition that he be picked up at the Hospital by soneone el se,
and with the instruction that if his condition worsened, Land
should return to the Hospital. Hospital security officer WIIliam
Kennedy escorted Land to a Hospital waiting roomto wait for Land’ s
wfe to pick himup. Wile in the waiting room Kennedy observed
Land engage in “bizarre” disruptive behavior, which | ed Kennedy to
escort Land out of the Hospital and call the police.

When O ficers Gray and Hammontree arrived at the Hospital
Kennedy told the officers that, while in the waiting room Land had
used a cigarette lighter to burn strips of paper from an EKG
monitor in the presence of flamable substances; that Land had
attenpted to use a conputer keyboard as if it were a tel ephone;
t hat Land had propositioned a woman in the waiting room that Land
had harassed nurses; and that, when Kennedy tried to intervene,
Land had addressed himw th profanity and threatened to hurt him
Kennedy also told the officers that, once outside of the waiting

room Land continued usi ng profane | anguage and directed threats at



Kennedy and the Hospital staff. The officers claimthey were not
told that Land had received any treatnent at the Hospital.
The officers observed Land, who was pointed out by Kennedy.

Though sitting quietly on a short wall by the energency room

entrance, Land appeared to be “unsteady,” and his speech was
“extrenely slurred.” Oficer Gay asked Land to step down fromthe
wall. When Land did so, he | ost his bal ance and staggered. On the

basis of their observations, the officers concluded that Land was
intoxicated as a result of ingesting sone substance, and that Land
endangered hinself and others. The officers arrested Land for
public intoxication. Land then told Kennedy and O ficer Gray that
he had taken Vicodin and Soma—a narcotic pain nedication and a
muscl e rel axant, respectivel y—the previous evening and earlier in
the norning. Land also initially told the officers that he had not
been drinking alcohol, but later told them that he had had a
“couple of mxed drinks.”2 Land admits that he renmenbers nothing
t hat happened at the Hospital after Dr. Stewart adm nistered the

shots of Denerol and Phenergan.

St andard of Revi ew

This court reviews de novo the denial of a notion for summary

2 Land was tried by a jury for public intoxication on the
theory that he was drunk on al cohol. Dr. Stewart testified that he
snelled no alcohol on Land's breath when he treated him at the
Hospital. Oficer Gay testified that he snell ed al cohol on Land’s
breath, but later admtted that his trial testinony was untrue
Land was acquitted, on the ground that the intoxicating substance
he i ngested had been prescribed for nedicinal purposes.



judgnent predicated on qualified immunity. See Hayter v. Gty of
M. Vernon, 154 F.3d 269, 274 (5'" Cir. 1998). Summary judgnent is
proper if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with any affidavits filed in
support of the notion, show that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent
as a matter of law See Fed. R Cv. P. 56(c). The noving party
bears the burden of showing the district court that there is an
absence of evidence to support the nonnoving party’'s case. See
Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986). |If the noving
party neets the initial burden of show ng that there is no genuine
i ssue, the burden shifts to the nonnovant to set forth specific
facts show ng the exi stence of a genuine issue for trial. See Fed.
R Cv. P. 56(e). The nonnovant cannot satisfy his sunmmary
judgnent burden with conclusional allegations, unsubstantiated
assertions, or only a scintilla of evidence. See Little v. Liquid

Air Corp., 37 F.3d 1069, 1075 (5'" Cir. 1994)(en banc).

Di scussi on
Jurisdiction
Land raises the threshold issue of this Court’s jurisdiction
over the officers’ interlocutory appeal based on qualified
immunity. See Appellee’s Br. at 1. “[T]he district court found
sufficient evidence and the existence of genuine disputes wth

regard to material facts that precluded the granting of sunmmary



judgnent. Individual officers cannot interlocutorily appeal this
ki nd of fact-based finding of evidence sufficiency.” 1d. (citing
Johnson v. Jones, 515 U. S. 304 (1995)). Appellants reply that this
court does have jurisdiction, because there is no di spute about the
facts surrounding Land’s arrest. See Appellants’ Br. at 1-3.

Inits order, the district court found that Land had produced
summary j udgnent evi dence sufficient to “present materi al questions
of fact that questions [sic] whether [the officers] had probable
cause to arrest Land.” Court Oder at 6-7. The district court
also found an issue of material fact as to “whether reasonable
officers would have believed that Land committed the offense of
public intoxication.” 1d. at 8 Finally, the district court found
a material fact issue as to whether the officers’ conduct was
“objectively reasonable,” because it was possible that the
objectively reasonable “thing would have been to inquire into
[ Land’ s] physical condition.” ld. at 8-9. Because there were
issues of material fact with respect to whether the officers
actions had been objectively reasonable, the district court further
found that the officers were also not entitled to official imunity
under state lawwith respect to Land’s state lawclains. Id. at 9-
11.

It is clear that, in certain instances, this Court has
jurisdiction over qualified imunity clains on interlocutory
appeal : “[A] district court’s denial of a claim of qualified

imunity, to the extent that it turns on an issue of law, is an



appeal able ‘final decision” within the neaning of 28 U S.C. § 1291
notw t hstandi ng the absence of a final judgnent.” Mtchel |l .
Forsyth, 472 U S. 511, 530 (1985). The Suprene Court clarified
Mtchell in Johnson and Behrens v. Pelletier, 516 U.S. 299 (1996).
See also Hart v. OBrien, 127 F.3d 424, 435-36 (5" Gr. 1997). 1In
Johnson, the Suprene Court:

di stingui shed between orders that resol ve | egal wangl es

and t hose that determ ne “evi dence sufficiency” di sputes.

If, for exanple, the district court denies sunmary

j udgnent on the basis that, given the set of undisputed

facts, the defendant official’s conduct was not

objectively reasonable in light of clearly established

law, the official may seek inmmedi ate appeal. If the

district court denies summary judgnent on the grounds

that material facts exist which a party may or nmay not be

able to prove at trial, the official nust await fina

j udgnent before appealing.
Hart, 127 F.3d at 435 (citing Johnson, 515 U S. at 312). Behrens
interpreted Johnson narrowmy to nean that interlocutory appeals
must be denied only “if what is at issue in the sufficiency

determnation is nothing nore than whether the evidence could

support a finding that particul ar conduct occurred.” Behrens, 516
U S. at 313.
In this case, there is very little dispute about what

particul ar conduct occurred. All the evidence the district court
cites in favor of Land in finding “genuine disputes with regard to
material facts” is, in fact, undisputed by Appellants. No one
contests that Land was at the Hospital or that he was sitting
quietly on a wall when the officers arrived; no one contests that

the officers arrested Land, even though, in truth, no al cohol was



detected; and no one contests that Land cooperated with the
officers. See Court Order, 7-9. Wat is contested is whether the
of fi cers had probabl e cause to arrest Land for public intoxication;
that is, whether <conduct of the officers was “objectively
reasonabl e” under clearly established |aw That is a |egal
question, notwithstanding the district court’s characterization of
it as a purely factual question.® See Hart, 127 F.3d at 435-36.
As such, the Court has jurisdiction over Appellants’ interlocutory
appeal of the district court’s denial of their summary judgnment
motion on the ground of qualified imunity, as well as on the

ground of official imunity. See id., 127 F.3d at 436.

1. Qualified Immunity and Oficial Imunity

Governnent officials performng discretionary functions are
protected from civil liability under the doctrine of qualified
immunity if their conduct violates no “clearly established
statutory or constitutional rights of which a reasonable person
woul d have known.” Harlowv. Fitzgerald, 457 U S. 800, 818 (1982).
Federal courts reviewclains of qualified inmnity under a two-step

analysis. First, a court asks whether the plaintiff has asserted

3 Appel late jurisdiction is not precluded sinply because
the order denying a summary judgnent notion based on qualified
inmmunity contains a determnation that “material issues of fact
remain.” Cantu v. Rocha, 77 F.3d 795, 803 (5'" GCir. 1996)(citing
Behrens, 516 U. S. 312-13). This Court possesses jurisdiction to
“take, as given, the facts that the district court assunmed when it
deni ed summary judgnent and determ ne whether these facts state a
claim under clearly established |aw.” ld. (internal quotes and
citation omtted).



a violation of a “clearly established constitutional right.”
Siegert v. Glley, 500 U. S. 226, 231-32 (1991); Hayter, 154 F. 3d at
274. |f so, the court decides whether the defendant’s conduct was
“objectively reasonable in light of I egal rules clearly established
at the tinme of the incident.” Jones v. Cty of Jackson, 203 F.3d
875, 879 (5'" Cir. 2000)(citation and internal quotation marks
omtted). The sanme “objective reasonableness” standard also
applies to clains of official imunity under Texas state |aw. See
City of San Augustine v. Parrish, 10 S.W3d 734, 741 (Tex. C. App.
1999) .

Here, there is no dispute that, if Oficers Gay and
Hammont ree arrested Land w t hout probabl e cause, Land has asserted
a violation of a clearly established constitutional right. The
Constitution requires that an arrest nust be supported by a
properly issued arrest warrant or probable cause. See Johnston v.
City of Houston, 14 F.3d 1056, 1061 (5'" Gir. 1994). An individual
has a constitutionally protected right to be free from unl awf ul
arrest and detention. See Duckett v. Cedar Park, 950 F.2d 272, 278
(5th Gir. 1992).

There is a dispute, however, as to whether the officers
arrest of Land for public intoxication was “objectively reasonabl e
in light of legal rules clearly established at the tinme of the
i ncident.”

Under settled law, [Oficers Gray and Hamontree] are

entitled to inmmunity if a reasonable officer could have

bel i eved that probable cause existed to arrest [Land].
Probabl e cause existed if “at the nonent the arrest was



made . . . the facts and circunstances within their

know edge and of which they had reasonably trustworthy

information were sufficient to warrant a prudent man in

believing” that [Land] had violated [the Texas public

i ntoxication | aw.
Hunter v. Bryant, 502 U. S. 224, 228 (1991)(citing Beck v. OChio, 379
US 89, 91 (1964)). In Texas, an individual 1is publicly
intoxicated if (1) he appears in a public place (2) under the
i nfl uence of al cohol or any other substance (3) to the degree he
may endanger hinself or another. See State v. Ross, 999 S. W2ad
468, 473 (Tex. App. Houston 14" Dist. 1999)(citing Tex. Penal Code
Ann. 8 49.02(a) (Vernon Supp. 1998)). The danger need not be

“Imediate,” and “[i]t is sufficient if the accused renders hinself
or others subject to potential danger.” Reynolds v. State, 902
S.W2d 558, 560 (Tex. App. Houston 1%t Dist. 1995)(citations and
internal quotation marks omtted).

The facts and circunstances within the know edge of the
officers are detailed above, see discussion, supra, and are
essentially undisputed. The officers had reasonably trustworthy
information, insofar as their know edge of these facts and
circunstances was derived either from their own observations or
from the observations of the Hospital security officer Kennedy.
The issue, then, is whether the officers’ know edge of these facts
and circunst ances was sufficient to warrant their belief that Land
was comm tting the offense of public intoxication. If so, then the

of ficers’ behavior was “objectively reasonable” for purposes of

qualified and official immnity, and the district court erred in



denying the officers’ notion for summary judgnent on imunity
gr ounds.

As to the first elenment of the Texas law of public
intoxication, it is undisputed that Land appeared in a public
pl ace. See Banda v. State, 890 S.W2d 42, 52 (Tex. Crim App
1994) (en banc) (“public” places enconpass all those places to which
a substantial group of the public has access, including a
hospital).

The second el enent of the public intoxication statute requires
the officers to have had a reasonable belief that Land was under
the influence of alcohol or any other substance. The district
court found that Land had produced sufficient sunmary judgnent
evi dence to denonstrate that there was a material issue of fact as
to this question. See Court Order at 7-8. In so finding, the
district court pointed to evidence that Land was at the Hospital,
that Dr. Stewart had instructed that Land should be returned to the
Hospital if his condition changed, and that “Dr. Stewart stat]ed]
he did not snell alcohol on Land’s breath and even O ficers G ay

and Hammontree admt there was no snell of alcohol on Land’s

breath.” Id. at 7. Further, Land presented evidence that he was
“sitting still on a wall” and “was cooperating with the officers.”
ld. at 8.

The Court disagrees that this evidence is sufficient to neet
Land’ s burden of setting forth specific facts show ng t he exi stence

of a genuine issue for trial. Land has raised only undi sputed



evidence, which fails to directly counter other undi sputed evi dence
set forth by Appellants. Texas lawis clear that intoxication nmay
be i nduced by a substance other than al cohol. See Tex. Penal Code
Ann. 8 49.01. Thus, evidence that no one snelled al cohol on Land’ s
breath does not necessarily create a genuine issue for trial.*
“I'ntoxication” is defined in Texas as “not having the normal use of
ment al or physical faculties by reason of the introduction of” sone
substance “into the body.” Tex. Penal Code Ann. § 49.01(2)(A

Appel  ants presented undi sputed evidence that Land s speech was
slurred, that his bal ance appeared unsteady and he staggered and
stunbl ed when he stepped down from the wall, and that Land told
Kennedy and O ficer Gray that he had taken Vicodin and Soma, and
told the officers that he had had sone m xed drinks. These
observations, coupled with the information the officers received
fromKennedy regardi ng Land’ s behavior in the waiting room |ed the
officers to reasonably conclude that Land was under the influence
of sone substance. See, e.g., United States v. Fossler, 597 F.2d
478, 480 (5" Cr. 1979)(officer had probable cause to arrest

defendant for public intoxication after observing him | eaning

4 Land, as noted above, admts that, as a result of
receiving nedication, he renenbers nothing of the events
surrounding his arrest. See Appellee’s Br. at 16. Nonethel ess, he
disputes that he was intoxicated, apparently because the
i ntoxi cati ng substance was not al cohol. See id. Inlight of Texas
| aw that one can becone “intoxicated” as a result of ingesting
subst ances ot her than al cohol, Land’ s “dispute” is nothing nore
than a concl usional allegation or unsubstanti ated assertion, with
whi ch he cannot satisfy his summary judgnent burden. See Little,
37 F.3d at 1075.



agai nst a car, having trouble standing, and exhibiting bl oodshot
eyes and slurred speech).

The district court relied on the evidence of the “changing
testinony” of the officers regarding the snell of al cohol on Land’ s
breath, see Court Order at 7-8, to establish that the officers
conduct was not objectively reasonable. Federal law is clear,
however, that what is relevant in determ ning whether probable
cause existed is the evidence known to the officer at the nonment of
arrest. See United States v. Levine, 80 F.3d 129, 132 (5'" Cr.
1996). And Texas | aw, as expl ai ned above, is clear that one can be
intoxicated as aresult of ingesting substances other than al cohol.
Therefore, the subsequent testinony of Oficers Gay and Harmontr ee
regarding the particular substance which had intoxicated Land is
irrelevant to the analysis of the objective reasonabl eness of the
of ficers’ conduct.

Moreover, to the extent that the district court relied on
Oficer Gay's false testinony at Land’s crimnal trial to
denonstrate that the officers | acked “good faith” in arresting Land
for purposes of official immunity, see Court Order at 10-11, the
district court erred in two respects. First, the “good faith”
clause of the Texas official immunity doctrine is not a separate
subjective inquiry, but rather the sane objective reasonabl eness
i nqui ry conducted under the qualified imunity doctrine. See City
of Lancaster v. Chanbers, 883 S.W2d 650, 656 (Tex. 1994). Second,

t he obj ective reasonabl eness i nquiry does not permt consideration



of the officers’ underlying intent or notivation. |In the context
of deci di ng whet her officers had used excessive force in arresting
a suspect, who subsequently sued the officers under Section 1983,
t he Suprene Court explained, “An officer’s evil intentions will not
make a Fourth Amendnent viol ati on out of an objectively reasonabl e
use of force; nor will an officer’s good intentions nake an
obj ectively unreasonabl e use of force constitutional.” G ahamyv.
Connor, 490 U.S. 386, 397 (1989).

The third and final el enment of the public intoxication statute
requires the officers to have had a reasonable belief that Land
endangered hinself or others. The district court apparently found
that the officers could not have had a reasonabl e belief that Land
was a danger to hinself or others, because “Land was at the
[ H ospital and cooperating with the police officers.” Court Oder
at 8. The district court then continued, “The evidence presented
by [Land] suggests that the reasonable thing to do would be to
return Land to the Hospital. Perhaps, the objectively reasonable
t hi ng woul d have been to inquire into his physical condition. By
not aski ng about his physical condition, Land’s health was at risk
as Dr. Stewart stated any change in Land’s condition should result
inareturnto the [Hospital.” 1d. at 8-9.

Again, the district court’s analysis msses the mark. Land
again raises only undisputed evidence, which fails to directly
counter other undisputed evidence set forth by Appellants.

Appel lants do not dispute that Land was at the Hospital, was



cooperating with the officers, and was sitting quietly on a wall
when they arrived. And undisputed by Land is additional evidence
presented by Appellants, and apparently not considered by the
district court, that Kennedy inforned the officers that Land had
set fire to paper near flanmmable substances and had denonstrated
vol atile and violent behavior both in the energency room and
outside of it. From the facts and circunstances within their
know edge at the tine of the arrest, Oficers G ay and Hammontree
coul d reasonably conclude that Land posed a danger to others. See
Ral ey v. Fraser, 747 F.2d 287, 290 (5'" Cir. 1984)(reasonabl e bel i ef
that intoxicated defendant posed danger when defendant had been
seen throwing down a sign and heard to talk belligerently).
Mor eover, the officers could reasonably conclude that Land posed a
threat to hinself because he had denonstrated a | ack of bal ance and
was in an area where fast-noving Hospital energency staff and
vehicles could run into himif he fell or stunbled. See Wite v.
State, 714 S.W2d 78, 79 (Tex. App. San Antonio 1986)(man
intoxicated in parking lot “created probable cause for arrest for
public i ntoxication” because it was “reasonabl e to assune that cars
woul d travel in and out” and mght hit hinm.

As to the district court’s suggestions that the officers
shoul d have taken a different course of action rather than arrest
Land, the lawis that “[t] he ‘reasonabl eness’ of [the conduct] nust
be judged from the perspective of a reasonable officer on the

scene, rather than with the 20/20 vision of hindsight.” G aham



490 U.S. at 396 (citing Terry v. Chio, 392 U S. 1, 20-22 (1968));
see al so Hunter, 502 U. S. at 228. Oficers Gay and Hanmontree, at
the time of the arrest, did not know that Land had been treated at
the Hospital, and thus did not know of Dr. Stewart’s instructions.
Land was properly acquitted at his crimnal trial for public
intoxication after the full facts and circunstances surroundi ng his
trip to the Hospital and arrest were revealed. Land’ s acquittal
does not, however, conflict with this Court’s finding that the
of ficers’ conduct was objectively reasonabl e based on the facts and
circunstances known at the tine they arrested Land. The Court
concludes that qualified and official immunity protect Oficers

Gray and Hammontree from prosecution as a matter of |aw

Concl usi on
The Suprene Court has explained the rationale underlying

qualified i munity:

It is inevitable that |aw enforcenent officials will in
sone cases reasonably but mstakenly conclude that
probabl e cause is present, and . . . in such cases those

officials—like other officials who act in ways they
reasonably believe to be |awful-should not be held
personal ly liable.
Anderson v. Creighton, 483 U S. 635, 641 (1987). This is such a
case. Oficers Gay and Hamontree “reasonably but m stakenly”
concluded that Land was violating the Texas |aw against public
i ntoxication, and proceeded to arrest himon that belief.

The district court is REVERSED, wth sunmmary judgnent to be

entered in favor of Appellants G ay and Hammontree on their clains



of qualified and official immunity.



