UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-41332

Rl CHARD FORD

Peti ti oner- Appel | ant,

VERSUS

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

(6:99-CV-323)
June 11, 2001

Bef ore H GA NBOTHAM and DeMOSS, Circuit Judges, and KENT', District
Judge.

DeMOSS, Circuit Judge:™
Richard Ford, a prisoner in the custody of the Texas
Departnent of Crimnal Justice, appeals the district court’s

dism ssal of his 28 U S. C 8§ 2254 habeas petition as tine-barred

" District Judge of the Southern District of Texas, sitting by
desi gnation

""Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



under the Antiterrorismand Effective Death Penalty Act’s (“AEDPA”)
statute of limtations. W affirm
l.

More than seventeen years ago, a jury convicted Ford of
aggravat ed rape and he was sentenced to 30 years in prison. Ford' s
conviction was affirnmed on direct appeal. On August 19, 1994, Ford
was rel eased on nmandatory supervi sion. Approxi mately seven nonths
later, in March 1995, Ford was charged with violating the terns of
his release by commtting an assault by threat on a state
casewor ker . On June 16, 1995, after a hearing on the matter,
Ford’ s mandat ory supervi sion was revoked and the state court issued
a warrant for his arrest. |In Septenber 1997, Ford filed a state
habeas acti on.

The state trial court held an evidentiary hearing, eventually
hol di ng that Ford was denied the right to counsel at the revocation
hearing, and that Ford was denied his due process rights because
there was no evidence to support the revocation. |In February 1999,
the Texas Court of Crimnal Appeals reversed, denying Ford' s
request for a wit of habeas corpus without a witten opinion.

Ford filed this federal habeas corpus action four nonths
later, in June 1999. The case was referred to a Magi strate Judge,
who upon consi derati on of the Respondent’s notion, reconmmended t hat
the case be dismssed as tine-barred by the AEDPA s one-year

limtations period. See 28 U S.C § 2244(d). Ford filed



objections, raising his argunent that the AEDPA' s one-year
limtations period should be tolled because he is factually
i nnocent of the assault by threat charge nade the basis of his
mandat ory supervi sion revocation. The district court conducted a
de novo review, eventually adopting the Magistrate Judge’ s report
and dism ssing the case as tinme-barred. The district court denied
Ford s request for a certificate of appealability (“COA”), and Ford
requested a COA fromthis Court. W granted a COAlimted to the
narrow i ssue of whether there is any extra-statutory “m scarri age
of justice” exception to the limtations period set forth in §
2244(d).
.

Ford filed this 8§ 2254 action after the April 24, 1996
effective date of the AEDPA. His claimis therefore controlled by
the provisions of that statute, which provides in relevant part:

(d)(1) Al-year period of limtation shall apply to
an application for a wit of habeas corpus by a
person in custody pursuant to the judgnent of a
State court. The limtation period shall run from
the | atest of -

(A) the date on which the judgnment becane final by
the conclusion of direct review or the expiration
of the tinme for seeking such review,

(B) the date on which the inpedinent to filing an
application created by State action in violation of
the Constitution or laws of the United States is
renmoved, if the applicant was prevented fromfiling

by such State action

(C) the date on which the constitutional right
asserted was initially recognized by the Suprene



Court, if the right has been newy recogni zed by
the Suprene Court and nmade retroactively applicable
to cases on collateral review, or
(D) the date on which the factual predicate of the
claim or clains presented could have been
di scovered through the exercise of due diligence.
(2) The time during which a properly filed
application for State post-conviction or other
collateral review with respect to the pertinent
judgnent or claimis pending shall not be counted
toward any period of Ilimtation wunder this
subsecti on.

28 U S.C. § 2244(d).

Appl ying these statutory provisions in the absence of any
equitable or statutory tolling, Ford's clains are clearly tinme-
barred. Ford’'s mandatory supervi sion revocation becane final sone
time in 1995, well before the April 24, 1996, effective date of the
AEDPA. Ford therefore had one year after that effective date to
file his federal habeas corpus action. See, e.g., United States v.
Flores, 135 F.3d 1000, 1006 (5th Cr. 1998). Wiile that tine
period would ordinarily be extended by the pendency of a state
habeas corpus action, see 28 U. S.C. § 2244(d)(2), Ford did not file
hi s state habeas corpus action until Septenber 1997, several nonths
after the deadline for filing federal suit expired. Thus, Ford’'s
federal habeas petition was to be filed on or before April 24,
1997. H's petition was filed on June 9, 1999, sone twenty-siXx
mont hs | ater.

In his appeal, Ford argues that the limtations period should

be “equitably tolled” because he is “actually innocent” of the
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assault charge nade the basis of the revocation proceeding. He
argues that applying the statute of I|imtations to preclude
consideration of his habeas clainms, which seek relief from the
unconstitutional revocation proceedi ng, woul d anount to a “nmani f est
m scarriage of justice.” Ford then relies wupon precedent
recogni zing that a state prisoner’s procedural default or abuse of
the wit may be excused upon a show ng of cause and prejudice or
upon a showing that failure to consider the defaulted clains would
result in a mscarriage of justice. Ford acknow edges that
§ 2244(d) itself does not include any |anguage setting forth an
extensi on or exception to the statutory limtations period in the
case of actual innocence, but argues that continued punishnent of
an innocent individual is inherently unconstitutional. For that
reason, Ford concludes, the statute i s unconstitutional unless such
an actual innocence or mscarriage of justice exceptionis inplied.

In his argunent, Ford relies upon equitable tolling and
mai ntains that the Constitution requires that there be an extra-
statutory exception to the limtations period for clains of actual
i nnocence. Ford also argues for invocation of the nmanifest
m scarriage of justice exception, a principle which was derived and
has been applied al nbst exclusively to excuse a state prisoner’s
default of state procedural rules or abuse of the wit.

Wth respect to Ford’s suggestion that the limtations period
shoul d have been equitably toll ed based upon his actual innocence,
we note that the equitable tolling doctrine typically applies where
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there exists sone inpedinent to filing a tinmely action which is
beyond the petitioner’s control. Wth respect to whether a claim
of actual innocence would justify the application of equitable
tolling, we have explicitly held that a claimof actual innocence,
standing alone, is not the type of “rare and exceptional”
ci rcunst ance which woul d justify equitable tolling “given that nmany
prisoners maintain that they are i nnocent.” Felder v. Johnson, 204
F.3d 168, 171 (5th Cr.), cert. denied, 121 S. C. 622 (2000); see
al so Davis v. Johnson, 158 F.3d 806, 811 (5th G r. 1998) (equitable
tolling only appropriate in “rare and exceptional circunstances”).
Furthernore, to the extent that equitable tolling m ght otherw se
be avail able for clains of actual innocence, tolling would not be
appropriate in circunstances such as those present in this case
where the petitioner was not diligent in pursuing his clains. See
MIler v. New Jersey State Dept. of Corrections, 145 F. 3d 616, 618-
19 (3d Cir. 1998) (equitable tolling applies only where prisoner
has diligently pursued his claim but has in sone “extraordi nary
way” been prevented from asserting his rights).

Turning to the constitutional challenge raised by Ford, we
note that there are a significant nunber of cases anal yzi ng whet her
the limtations period found in the AEDPA viol ates the Suspension
Cl ause of the Constitution. Wiile this precise issue is not
expressly raised by Ford, an analysis of the relevant precedent

informs our analysis of the issues raised by Ford. The suspension



cl ause provi des:

The privilege of the Wit of Habeas Corpus shal

not be suspended, unl ess when in Cases of Rebellion

or Invasion the public Safety may require it.
UusS Const. art. I, §8 9, cl. 2. O those cases addressing the
narromly franmed issue of whether the Ilimtations provision
constitutes an inpermssible suspension of the wit when the
petitioner can denonstrate actual innocence, sone decisions |ean
in favor of finding such a constitutional violation. See, e.g.
Neuendorf v. Graves, 110 F. Supp.2d (N.D. lowa 2000); Al exander v.
Keane, 991 F. Supp. 329, 336-41 (S.D.N. Y. 1998). However, none of
t hose cases have afforded relief by considering an otherw se tine-
barred claimon that basis.

W have suggested that application of +the statute of
limtations in the context of an actual innocence claimdoes not
vi ol ate the Suspension O ause. Ml o v. Johnson, 207 F.3d 773 (5th
Cr. 2000), involved a petitioner’s claim of actual innocence as
wel | as a Suspension C ause challenge. |In MIlo, we concluded that
the AEDPA's one-year limtations provision “does not violate the
Suspensi on C ause unless it renders the habeas renedy i nadequat e or
ineffective to test the legality of detention.” Id. at 775. Such
a show ng i s not made unl ess the petitioner denonstrates that there
is some reason he was unable to file the habeas petition prior to

the expiration of the limtations period. See id.

Qur holding in Mlo conports with the well-established



principles that "the power to award the wit by any of the courts
of the United States, nust be given by witten law,” and that
“Judgnments about the proper scope of the wit are normally for
Congress to make.” Turner v. Johnson, 177 F.3d 390 (5th Gr.)
(internal citations and quotations omtted), cert. denied, 120
S. . 504 (1999); see also Felker v. Turpin, 116 S. C. 2333
(1996) (“[J]udgnents about the proper scope of the wit are
normal ly for Congress to nmake.” (internal quotations omtted)).
Qur holding in Mdlo |ikew se conports with the statutory | anguage
of the AEDPA, which sets up the one-year limtations period, then
provides that the trigger date for that limtations period will be
extended if there is a state-inposed inpedinent to earlier filing
or the petitioner could not have di scovered the factual predicate
for his claimany earlier. See 28 U S.C. § 2244(d)(1)(B) & (D)
In this case, Ford has not alleged any state-inposed
i npedinment to filing. Nei t her has he expressly raised any
all egation that he could not have known the factual predicate of
either his substantive claimor the actual innocence exception. As
a factual matter, both the absence of counsel and his factua
i nnocence with respect to the threatening behavi or woul d have been
known to Ford at the tine of his revocation hearing. Though during
the state habeas proceedings the State stipulated that the actions
for which Ford was charged did not constitute assault by threat,

that stipulation nerely eased Ford’ s actual innocence burden rat her



than providing any new facts previously unknown or unknowable to
For d.

We t herefore conclude that Ford knew he was factual ly i nnocent
of the assault allegations nmade the basis of the revocation in
1995, when his nmandatory supervision was revoked. Certainly he
knew t hat he was not afforded counsel at the hearing, his primry
substantive claim at that tinme. Ford had the tine period prior to
the effective date of the AEDPA as well as a one-year reasonable
time period after the effective date of the AEDPA in which to file
hi s habeas claimon those grounds. Additionally, Ford could have
further extended the limtations period by filing a state habeas
action within that tinme frame. The fact that he did not do either
el i m nates any suspensi on cl ause argunent.

Turning to Ford' s statutory interpretation argunent, we note
his contention that the presence of actual innocence exceptions in
ot her provisions of the AEDPA counsels in favor of inferring the
applicability of such an exception to the one-year limtations
period of § 2244(d). The Respondent suggests that these sane
provi sions counsel in favor of the opposite conclusion, that
Congress did not intend for such an exception to apply to
§ 2244(d).

The Respondent notes that Congress chose to retain and codify
inthe AEDPAthe judicially created actual i nnocence/ m scarri age of
justice exception for only sonme procedural bars. For exanple, 28
US C § 2244(b)(2) sets out the general rule that second or
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successi ve habeas petitions nust be di sm ssed, but al so sets out an
exception to that rule when the second or successive petition:(a)
is premsed upon a retroactive new rule of constitutional |aw,
8§ 2244(b)(2)(A), or (b) the claim is premsed upon a factual
predi cate that could not have been discovered earlier, and the
petitioner can make a show ng of actual innocence, 8§ 2244(b)(2)(B)

Simlarly, 28 U S.C. 8§ 2254(e)(2) sets out the general rule that a
petitioner who has not devel oped the factual basis for his claimin
state habeas proceedings is not entitled to an evidentiary hearing
in federal court, but also sets out an exception to that rul e when
(a) the claimis prem sed upon a factual predicate that could not
have been discovered earlier or a new rule of constitutional |aw,
8§ 2254(e)(2)(A), and (b) the petitioner nakes a show ng of actual

i nnocence, 8§ 2254(e)(2)(B).%® The Respondent argues that “[i]t is

3Section 2244(b)(2)(B)(ii) permts an exception when:

the facts underlying the claim if proven and viewed in |ight
of the evidence as a whole, would be sufficient ro establish
by cl ear and convi nci ng evidence that, but for constitutional
error, no reasonabl e factfinder woul d have found t he appli cant
guilty of the underlying offense.

Section 2254(e)(2)(B) permts an exception when:
the facts wunderlying the claim would be sufficient to
establish by clear and convicting evidence that but for the
constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

W note that 8§ 2255 contains a simlar provision for second or

successive habeas notions filed by federal prisoners. Thi s
| anguage is generally viewed as a circunscribed codification of
judicially created actual innocence or mscarriage of justice
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a fundanental tenet of statutory construction that Congress
i ntended to excl ude | anguage i ncluded in one section of a statute,
but omtted fromanother section,” quoting Gt v. Johnson, 192 F. 3d
510, 513 (5th Gir. 1999), cert. denied, 120 S. C. 1834 (2000).
Thus, the Respondent maintains that it is patently apparent that
Congress did not intend to erect any actual innocence exception to
§ 2244(d)'s limtations period.

Ford replies that Congress’ inclusion of an actual innocence
exception in such provisions as the successive wit provision and
the evidentiary hearing provision supports his argunent that
Congress had such exceptions in mnd when drafting the AEDPA as
well as his position that judges nust be afforded the judicial
discretion to permt an actual innocence exception to a procedural
bar like the limtations period.

Neither of these argunents is precisely accurate. The
Respondent uses § 2244(b)(2) and 8§ 2254(e)(2) to argue that
§ 2244(d) (the limtations provision at issue in this case) is nore
restrictive (in that it does not permt an actual innocence
exception) than those statutes. The Respondent’s argunent ignores
the fact that both § 2244(b)(2) and 8§ 2254(e)(2) require something
nore than a showi ng of actual innocence. Under § 2244(b)(2), the
petitioner nust show both that the factual predicate of the claim

coul d not have been di scovered earlier and actual i nnocence to fall

princi pl es.

11



W thin the exception. Under § 2254(e)(2), the petitioner nust show
that the claimis prem sed upon a newrule of constitutional |aw or
a factual predicate that coul d not have been di scovered earlier and
actual innocence. Neither 8§ 2244(b)(2) not 8§ 2254(e)(2) set out
freestandi ng actual innocence exceptions. Under 8 2244(d), the
limtations period nmay be extended inter alia on the basis of a

retroactive new rule of constitutional |aw or a factual predicate

that could not have been discovered earlier. See 28 U. S C
§ 2244(d)(1). Section 2244(d) dispenses with the additional
requi renment of showi ng actual innocence. Thus, 8§ 2244(d) is

actually less restrictive, and the Respondent’s argunent that the
exceptions in 8§ 2244(b)(2) and 8 2254(e)(2) can be used to support
an argunent that none was intended in 8 2244(d) is not persuasive.

In our view, the best evidence that Congress did not intend
such an exception is that it sinply is not there. See WIllians v.
Taylor, 120 S. C. 1479, 1489 (2000) (stating that Congress “raised
the bar” with respect to prisoners who did not diligently devel op
the factual basis for their clains in state court by substituting
the provision of 8§ 2254(e)(2) for the nore |enient principles
devel oped i n Keeney v. Tamayo- Reyes, 112 S. Ct. 1715 (1992), and by
“elimnating a freestanding "mscarriage of justice exception”).

L1l
Havi ng conducted an exhaustive review of the record of this

case, and havi ng considered the parties’ respective briefing onthe
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i ssues presented in this appeal, we find no error in the district
court’s dismssal of Ford' s § 2254 petition as tine-barred. Wile
we express no opi nion about the applicability of an extra-statutory
act ual i nnocence/ m scarriage of justice exception to the
limtations period found in 8§ 2244(d) under di fferent
ci rcunst ances, we concl ude that based upon the uni que facts of this
case, where, in the absence of any inpedinent beyond his control
and wth full awareness of the factual basis of his clains, Ford
was sinply not diligent in pursuing his clains. Ford waited until
long after the § 2244(d)(1) limtations period expired on April 24,
1997, filing his petition twenty-six nonths |ater, on June 9, 1999.
In these circunstances, we are convinced that no relief fromthe
limtations period was contenpl at ed by Congress. Accordingly, Ford
is not entitledto any relief fromthe limtations period rendering
his petition tinme-barred and di sm ssal was appropriate.

AFFI RVED.
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