IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41301
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALBERTO ROSAS LOPEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. B-99-CR-32-3
~ Cctober 16, 2000
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Al berto Rosas Lopez (“Rosas”) appeals his conviction and
sentence, followng a jury trial, for conspiracy to possess nore
than 50 kil ogranms of marijuana with intent to distribute (in
violation 21 U S.C. 8§ 846) and possession of nore than 50
kil ograns of marijuana with intent to distribute (in violation of
21 U.S.C. § 841(a)(1)).

Rosas contends that the district court erred in failing to

dism ss his indictnent sua sponte as a renedy for the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Governnent’s having presented perjured testinony by Governnent
Wi tness Alberto Arriaga. The Governnent’s correction of
Arriaga’ s false testinony during trial and the trial court’s
having permtted Rosas and his codefendant to cross-exan ne
Arriaga regarding that testinony were sufficient renedies to
preserve Arriaga’ s constitutional rights with respect to that

testinony. See Napue v. lllinois, 360 U S. 264, 269 (1959). As

for Rosas’ claimthat the Governnent presented other, uncorrected
perjured testinony by Arriaga, his conclusional assertions that
this testinony was false and the nere contradictory testinony of
a single police officer were insufficient to show that the

Gover nnent knowi ngly presented fal se, material testinony.

See United States v. Leahy, 82 F.3d 624, 632 (5th Cr. 1996);

United States v. Washington, 44 F.3d 1271, 1282 (5th G r. 1995).

The district court did not err in considering uncounsel ed
prior m sdenmeanor convictions in conputing Rosas’ crim nal

hi story score. See United States v. Osborne, 68 F.3d 94, 100

(5th Gr. 1995); United States v. Murrow, 177 F.3d 272, 305 (5th

Cr.), cert. denied, 120 S. C. 333 (1999). The court also did

not clearly err in inposing a two-1|evel “aggravating role”
enhancenment pursuant to U.S.S.G § 3Bl1.1(c), as the PSR
information and trial testinony reflected that Rosas had
recruited one person to store a |arge anmount of marijuana and

another to help himsell it. See United States v. Misquiz, 45

F.3d 927, 932-33 (5th Gr. 1995); United States v. Graldo, 111

F.3d 21, 24 n.9 (5th Gr. 1997).
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For the first time on appeal, Rosas contends that this court
shoul d adopt a “factual sufficiency” standard for review ng the
sufficiency of the evidence, by which he neans that a court would
set aside the verdict if it is so contrary to the overwhel m ng
wei ght of the evidence as to be clearly unjust and wong. Rosas
mai ntai ns that such a standard is not forbidden by the
Constitution or by statute. It is forbidden, however, by
hundreds of this court’s binding decisions, which require
application of the “legal sufficiency” standard prescribed of

Jackson v. Virginia, 443 U. S. 307 (1979), and d asser v. United

States, 315 U.S. 60 (1942). See, e.d., United States v.

West br ook, 119 F. 3d 1176, 1189 (5th Cr. 1997). Under that
standard, this court will affirmif a rational trier of fact
could have found that the evidence established the essential

el enrents of the offense beyond a reasonable doubt. See id. The
evi dence at Rosas’ trial was nore than sufficient to have

aut hori zed the jury to determ ne that Rosas knew of and
participated in a conspiracy to possess nmarijuana with intent to

distribute and that he conmtted the underlying substantive

offense. See United States v. Bernea, 30 F.3d 1539, 1551 (5th
Cr. 1994).
Rosas’ notion to file an out-of-tinme reply brief is GRANTED.

The conviction and sentence are AFFI RVED



