IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41294
Summary Cal endar

PAUL DOUGLAS KELLY,
Pl ai ntiff-Appellant,

ver sus

WAYNE SCOTT, Etc.; ET AL.,
Def endant s,

WAYNE SCOTT, Executive Director, Texas Departnent of
Crimnal Justice; JIM SHAW Regional Director, Texas
Departnent of Crimnal Justice, Institutional Division;
JAMES G MGEE, Pl ant Manager, Meat Packing Pl ant;
BOBBY G BRI TT, Plant Mi ntenance, Meat Packing Pl ant;
MAURI S WAYNE ENGLEDOW | ndustrial Supervisor; DAVID C
BREWSTER, | ndustrial Supervisor,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:99-CV-267

" Decenmber 13, 2000
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *
Paul Dougl as Kel ly, Texas prisoner #711287, appeals fromthe
di sm ssal of his 42 U S.C. § 1983 conplaint as frivolous and for
failure to state a claim Kelly contends that the magi strate
judge erred by dism ssing his conplaint without requiring the

defendants to testify about their normal operating procedures;

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that the magistrate judge erred by dism ssing his clains
regarding deliberate indifference to his work safety; that the
magi strate judge erred by holding that the delay in obtaining
medi cal care for his foot did not constitute deliberate
indifference; that the magi strate judge erred by not appointing
counsel to represent him that the magistrate judge failed to
construe his conplaint liberally; and that the magi strate judge
failed to question those present at his Spears v. MCotter, 766
F.2d 179 (5th G r. 1985), hearing sufficiently to determ ne
whet her his conplaint was frivolous or failed to state a claim

Kelly does not brief whether the nmagistrate judge erred by
hol di ng that Executive Director Wayne Scott and Regional D rector
Jim Shaw coul d not be held vicariously liable. He has failed to
brief the dispositive issue for appeal regarding Scott and Shaw.
Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,
748 (5th Cr. 1987). The dism ssal of Scott and Shaw is
AFFI RVED.

Regardi ng Kel ly’s cl ai magai nst Meat Packi ng Pl ant Manager
Janes G MGCGee for the work accident, Kelly alleged in his
conplaint that he sought to hold McCGee liable for failing to
ensure a safe working environnent and failing to ensure quality-
assurance inspections; he did not allege any specific facts in
his conplaint or his Spears testinony relevant to his work-
acci dent clai magainst McGee. Conclusional allegations are
insufficient to give rise to an action under 42 U . S.C. § 1983.

Maci as v. Raul A (Unknown), Badge No. 153, 23 F.3d 94, 99 (5th
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Cir. 1994). The dism ssal of the workplace-safety cl ai magai nst
McGee i s AFFI RVED.

Kelly alleged in his conplaint and his Spears hearing
testinony that he had experienced an accident involving the angle
irons in June 1998; that he had reported that accident to
| ndustrial Supervisor Mauris Wayne Engl edow and | ndustri al
Supervi sor David C. Brewster; that Engl edow and Brewster had
i ndi cated that the problem would be addressed; and that Pl ant
Mai nt enance Manager Bobby G Britt would have been notified by
Engl edow and Brewster in the normal course of events. |If Kelly’s
allegations are true, the problemwth the protruding angle irons
was not fixed by August, when Kelly experienced the accident that
crushed and severely lacerated his foot. Nor was Kelly provided
wth safety instruction relevant to his job or instruction
regarding the particular forklift he alleged he was driving on
the day of the second accident. Kelly has alleged facts giving
rise to a nonfrivol ous claimthat Engl edow, Brewster, and Britt
were deliberately indifferent to his work safety. See Jackson v.
Cain, 864 F.2d 1235, 1245 (5th Cr. 1989). The di sm ssal of
Kelly’s work-accident claimas to Engl edow, Brewster, and Britt
as frivolous and for failure to state a claimtherefore was
erroneous. |If Kelly can prove, as he has alleged, that these
def endants knew of a substantial risk of serious harm and
di sregarded that risk by failing to take reasonabl e neasures to
abate it, then he can recover. See Farner v. Brennan, 511 U. S
825, 847 (1994). The dism ssal of the suit as to Engl edow,

Brewster, and Britt with regard to the claimof deliberate
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indifference to workpl ace safety is REVERSED, and this claimis
REMANDED f or further proceedings.

Nei t her Kelly' s conplaint nor his Spears hearing testinony
suggested that the one-hour delay resulted in substantial harmto
Kelly. See Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Gr.
1993). Moreover, the conplaint and the Spears treatnment
i ndi cated that McGee was negligent for failing to call for an
anbul ance. Such negligence does not give rise to an Eighth
Amendnent violation. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th
Cir. 1991). The magistrate judge did not err by dism ssing
Kelly's nmedical -treatnent claimas frivolous and for failure to
state a claim The dism ssal of the nedical-treatnment claim
agai nst McGee i s AFFI RVED

There is no automatic right to appoi ntnent of counsel in a
civil rights case. Uner v. Chancellor, 691 F.2d 209, 212 (5th
Cir. 1982). The district court has the discretion to appoint
counsel if doing so woul d advance the proper adm nistration of
justice. |d. Kelly did not request counsel in the district
court, and the correct outcone in Kelly' s case coul d have been
determ ned fromthe pleadings and the Spears testinony. The
magi strate judge did not abuse her discretionin failing to
appoi nt counsel sua sponte. The record indicates that the
magi strate judge construed Kelly' s conplaint accurately and that
she conducted the Spears hearing in a manner designed to flesh
out Kelly's clains. See Spears, 766 F.2d at 181-82. Kelly’'s
procedural contentions therefore are unavailing.

AFFI RVED | N PART; REVERSED AND REMANDED | N PART.



