IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41203
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JIMM E C. BALLARD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CR-117-ALL

 June 14, 2000

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Jimme Ball ard pl eaded guilty to check fraud and to bei ng
a felon in possession of a firearm He appeals the district
court’s refusal to grant himan offense | evel reduction pursuant to
U S. Sentencing Guidelines § 2K2.1(b)(2), which allows a reduction
when the defendant’s possession of the firearnms is solely for
sporting or collection purposes. Ballard argues that the district
court erred when it stated that Ballard had deni ed owni ng handguns

at the gqguilty-plea hearing; that the probation officer gave

i nconsistent reasons for denying the reduction, and his

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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recommendati on was thus unreliable; and that the district court did
not consider all the evidence and Ballard s argunents and di d not
articulate its reasons when denying the objection.

Qur review of the record reveals that the district court
consi dered the evidence and Ballard s argunent when making its
8§ 2K2.1(b)(2) determ nation and that the district court articul ated

its reasons for denying the sentencing reduction. See United

States v. Melton, 930 F.2d 1096, 1099 (5th Gr. 1991). The

probation officer’s recomendation in his Second Addendum to the
Presentence Report was supported by the record, and it provided
sufficient indicia of reliability such that the district court’s
denial of the § 2K2.1(b)(2) reduction was not clearly erroneous.

See United States v. Brown, 54 F.3d 234, 242 (5th Cr. 1995);

United States v. Shell, 972 F.2d 548, 552-53 (5th Gr. 1992).

Ball ard’ s challenges to the district court’s findings are w thout
merit.

Ballard also notes that there was a stipulation by the
Governnent and Ballard in the plea agreenent that he possessed the
firearnms for collection purposes, and he argues in his reply brief
that the Governnent breached the plea agreenent by introducing
evidence in the district court and by presenting argunents on
appeal indicating another purpose for the possession of the guns.
We need not review whether the Governnent’s conduct in the district
court violated the plea agreenent because Ballard did not raise

this argunent until his reply brief. See United States v. Jackson,

50 F.3d 1335, 1340 n.7 (5th Cr. 1995). Neverthel ess, this

contention lacks nerit. On appeal, the Governnent sinply argues



No. 99-41203
- 3-

that the district court’s determ nation was sufficiently supported
by the record. A review of the plea agreenent, which stated that
the stipulation would not be binding on the district court,
indicates that parties intended the stipulation to apply to
argunents presented to the district court and not that the
Gover nnent woul d be prevented fromdefending the district court’s
decision in this court. The Governnent has not breached the plea
agr eenent .

AFFI RVED.



