UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-41014
Summary Cal endar

DANI EL LEE KNOD, SR.,
Pl ai ntiff-Appellant,

VERSUS

CITY OF SEVEN PO NTS; P FERRERA, O ficer, Seven Points
Individually and in official capacity; R RENEAU, O fi cer,
Seven Points Individually and in official capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:99-CV-324

July 12, 2000

Bef ore SM TH, BARKSDALE and PARKER, Circuit Judges.

PER CURI AM *
Dani el Lee Knod, Sr., Texas prisoner nunber 805621, appeals

pro se the dismssal of his 42 U S. C 8§ 1983 (1994) conplaint for

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

1



failure to state a claim W affirm
FACTS AND PROCEDURAL HI STORY

Knod al |l eged that police officers of the Gty of Seven Points
interfered with his attenpts to visit his children pursuant to a
val id custody order. In a civil rights conplaint filed in June
1999, Knod naned as defendants the Cty of Seven Point and police
officers P. Ferrera and R Reneau whom he sued in their
“individual, official and nunicipal capacities.”

Knod’ s conpl ai nt all eged that “on several occasi ons between 6-
12-97 and 9-29-97 [he] went to the hone of C aude Ant hony Bess

to visit [Knod s] children according to a court order.” The

Besses, who apparently had custody of the children, refused to
allow Knod to visit them and called the police. The officers
responded to the calls, ordered Knod to | eave t he Besses’ property,
and threatened to arrest himif failed to do so. Knod asserted
that he showed the officers court orders allowng himto visit the
children, but the officers refused to honor the court orders. Knod
claimed the defendants conspired to conceal his children, denied
hi m due process, intentionally interfered with his visitation
rights and intentionally inflicted of enotional 1injury. He
request ed conpensatory and punitive damages.

Wt hout ordering service upon the defendants, the nagistrate
judge issued a report and reconmmendation that the |awsuit be

di sm ssed as frivol ous under 28 U. S.C. § 1915(d), w thout prejudice



to refiling in state court, because Knod had failed to state a
claimon which relief could be granted. The magi strate judge held
that Knod's renedy for any denial of his rights lay in the Texas
state courts and she detail ed the provisions of Texas | aw provi di ng
relief. Knod filed objections. The district court adopted the
report and recommendati on and di sm ssed Knod’s suit for failure to
state a claim but ordered that the dism ssal of this case not be
counted as a strike for purposes of 28 U S.C. § 1915(g).
DI SCUSSI ON

We review a dismssal as frivolous for abuse of discretion and
dismssal for failure to state a claim de novo. See Bl ack v.
Warren, 134 F.3d 732, 733 (5th Gr. 1998).

Li berally construing Knod's pro se pleadings, we discern
Knod’s primary constitutional claim to be that he was denied
procedural due process because the defendants failed to conply with
court orders regarding visitation wwth his children. The Suprene
Court has held that a procedural due process claim lacks nerit
where there exists an adequate state court renedy. See Parratt v.
Taylor, 451 U. S. 527 (1981). A Texas law renedy exits for the very
situation about which Knod conpl ains. The Texas Famly Code
expressly provides that persons who interfere with visitation may
be liable in damages and sets out the neans by which a | awsuit may
be brought in state court. See Tex. Fam CobE ANN. art. 42.001-

42.003 (Vernon 1996). Knod has failed to showthat Texas state | aw



remedies for interference with visitation are inadequate.

The district court also construed Knod's conplaint as
asserting a substantive due process claim To succeed on a
substantive due process claim a plaintiff nust show that “‘the
behavi or of the governnent officer is so egregi ous, so outrageous,
that it may fairly be said to shock the contenporary conscience.’”
Morris v. Dearborne, 181 F.3d 657, 668 (5th Cr. 1999), quoting
County of Sacranento v. Lewis, 523 U S. 833, 847 n.8 (1998).
Nothing in Knod s pleadings suggests that the defendants used
excessive force or any other tactic that would shock the
contenporary conscience when they were called to nediate this
famly dispute.

Based on the foregoing, we affirmthe disnissal of Knod' s §

1983 acti on.

AFFI RVED.



