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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40887
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CHARLES RAY GERARD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:90-CR-104-3

 February 17, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Charl es Ray Gerard appeals the dism ssals of his notions for
nmodi fication of sentence under 18 U S.C. 8§ 3582(c) and an
application to proceed in forma pauperis (IFP). The district
court denied the 8§ 3582(c) notion for lack of jurisdiction. It
al so denied Cerard' s | FP application as noot.

This court reviews de novo whether the district court had

jurisdiction to resentence Gerard. United States v. Bridges, 116

F.3d 1110, 1112 (5th Cr. 1997). On appeal, Gerard has failed to

address whether the district court erred in dismssing his notion

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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for lack of jurisdiction. |Instead, he argues the nerits of his
§ 3582 claimfor relief.

“Al though we |iberally construe the briefs of pro se
appel lants, we also require that argunents nust be briefed to be

preserved.” Price v. Digital Equip. Corp., 846 F.2d 1026, 1028

(5th Gr. 1988) (internal citation omtted). Accordingly, this
court deens abandoned the issue whether the district court erred

by dism ssing Gerard’ s petition for lack of jurisdiction. See

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).
Furthernore, Cerard is appealing the denial of an

unaut hori zed notion. Cerard asserts that 8§ 3582 is the basis for

nmotion for reduction of sentence. However, 8§ 3582(c) provides

for a reduction of sentence only under certain conditions: (1) on

nmotion by the Director of the Bureau of Prisons; (2) where

aut hori zed by Rule 35 or statute; or (3) if the defendant’s

gui del i nes range has subsequently been reduced. Gerard’s

proffered basis for the sentence reduction does not fall into any

of the above categories. Accordingly, the district court did not

have jurisdiction over CGerard’s notion. See United States v.

Early, 27 F.3d 140, 141 (5th Cir. 1994).

Cerard has also filed a notion to proceed |FP on appeal. To
proceed | FP, however, Gerard nust denonstrate both financi al
eligibility and a nonfrivol ous issue for appeal. Fed. R App. P

24(a); Carson v. Polley, 689 F.2d 562, 586 (5th Gr. 1982). As

Cerard has failed to present a nonfrivol ous issue for appeal, his

nmotion i s DEN ED
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This appeal is without arguable nerit; it is D SM SSED AS
FRI VOLOUS. See 5THCGR R 42.2.
| FP MOTI ON DENI ED; DI SM SSED AS FRI VOLOUS.



