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Appel  ant Cofer was granted a COA to appeal whether his
late filing of a federal habeas petition can be justified by the
doctrine of equitable tolling. Havi ng considered the briefs,
record and opi nions of the magistrate judge and district judge, we
reject Cofer’s contention and affirmthe dism ssal of his untinely

petition.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Cofer m ssed the AEDPA-required deadline for filing his
federal habeas petition by nore than two nonths, evenif the filing
dates are considered in his favor. He does not deny this, but he
asserts that his state court records were unjustifiably kept out of
his possession for five nonths because of postal service
m shandl ing, that the state court records were his sole source of
information, and that delay caused by prison and postal officials
prevented himfromneeting the federal deadline. |In short, Cofer
contends that he has denonstrated an exceptional circunstance
warranting equitable tolling.?

The district court’s refusal to invoke the doctrine of
equitable tolling is reviewed for abuse of discretion. at .
Johnson, 192 F.3d 510, 513 (5th Cr. 1999), petition for cert.
filed, (U S Mirch 2, 2000) (No. 99-1476). As Ot states,
equitable tolling is applied only when the rel evant facts present
sufficiently “rare and exceptional circunstances” that would
warrant application of the doctrine. Id. Equitable tolling
applies principally where the plaintiff is actively msled by the
def endant about the cause of action or is prevented in sone
extraordinary manner from asserting his rights. Id. Excusable
negl ect does not support equitable tolling. [Id. at 513-14. I n

addition, in order to justify equitable tolling, the petitioner

. Cofer also briefs the nmerits of the issues raised in his habeas
claim but these were not discussed by the district court and are not on appeal
before us. Witehead v. Johnson, 157 F.3d 384, 388 (5th Cr. 1998).
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must have acted diligently in guarding his rights. See Col eman v.

Johnson, 184 F.3d 398, 403 (5th Cr. 1999).

This case presents neither the “rare and exceptional
circunstances” nor sufficient evidence of Cofer’s diligence to
warrant equitable tolling. Despite postal officials’ assuned del ay
in transmtting Cofer his state court records, he still received
them in August 1998, well wthin the initial one-year federal
habeas deadl i ne (January 5, 1999). OO fsetting the delay caused by
third parties is Cofer’s lack of diligence in his own behalf.
Cofer waited al nost two nonths after receiving the state nmandate
affirmng his conviction and nore than six nonths after the court
of appeals confirnmed his conviction before even ordering the state
court records for use in habeas proceedings. He then del ayed
filing his state habeas petition until five nonths after obtaining
the state court records in August 1998. Even after the denial of
his state petition, Cofer waited another nonth to file a federal
habeas petition.

The totality of these circunstances does not afford a
basis for the rare and unusual relief of equitable tolling, as the
district court held. Accordingly, the judgnent dism ssing Cofer’s

habeas petition is AFFI RVED



