IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40867
Summary Cal endar

BETH L MARTIN, Individually and as Next Friend

of Matthew Jordan Martin, a Mnor, and as Personal
Representative for the Estate of Janes F Martin,
Deceased; MATTHEW JORDAN MARTIN, A M nor:; JAMES

F MARTI N, Deceased

Pl aintiffs-Appellants

V.
CTY OF LEAGUE CITY; WLLIAM SCHULTZ; CHRI S REED
JAI ME CASTRO, JAMES MAYNARD, |I11; ELI SABETH HERNANDEZ,
DONNA HACKER;, ALBERT DUNAVAY, |11; UNKNOM EMPLOYEES,

OFFI CERS AND/ OR AGENTS CF CI TY OF LEAGUE CI TY; RI CHARD JAMES
HERNANDEZ, al so known as Ri ck Her nandez

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of Texas, Gl veston
USDC No. G 98- CV-266

June 14, 2000

Before KING Chief Judge, and DAVI S and BENAVI DES, Circuit
Judges.

PER CURI AM *

Plaintiffs-appellants appeal the dism ssal with prejudice of
their federal clainms for “failure to state a clai mupon which
relief can be granted.” Feb. R Qv. P. 12(b)(6). For the

follow ng reasons, we affirm

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



|.  FACTUAL AND PROCEDURAL BACKGROUND

According to the Second Anmended Conplaint filed in this
case, Janes Martin had a history of nental difficulties. On
August 22, 1996, Janes’'s wife, Beth Martin, contacted the
Emer gency Medical Service (“EMS’) seeking help for her husband,
who was acting irrationally. Before EMS arrived, Defendants-
Appel l ees Wlliam Schultz and Chris Reed, two City of League Gty
police officers, arrived at the Martin hone. They found Janes
outside in the rain; he appeared disoriented, violent, and
i ncoherent. EMS technicians arrived shortly thereafter and
evaluated Janes. |In addition to determ ning that he was nental |y
ill, they found signs of intoxication. Schultz and Reed
contacted the on-call representative of the Departnent of Mental
Heal th and Mental Retardation (“MHVWR’) and spoke to Defendant -
Appel | ee Jaime Castro,! who advised themeither to file charges
agai nst Janes or take himinto protective custody. Schultz and
Reed did not follow Castro’s suggestion, but instead directed
Beth and her mnor son, Matthew Martin, to | eave their hone.
Beth and Matthew conplied with the officers’ direction and left.
Unbeknownst to Beth, the officers and EMS technicians |eft sone
tinme later, leaving Janes alone in the Martin honme. Wen Beth
returned honme the next day, she discovered that Janmes had

comm tted suicide.

1 Castro asserts that he was not on call for MHVR but was a
Deputy Sheriff for the County of Gal veston.
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Beth filed suit on her own behalf, on behalf of Mutthew, and
as the personal representative of Janes’s estate (“Appellants”)
against the city of League Cty, officers Schultz and Reed,
Castro, the EMS technicians, and others, raising federal clains
under 42 U.S.C. § 1983 and various state |law clains. The
conpl aint was anended twice, and in the process the suit was
whittled down, leaving the city, the officers, and Castro as
defendants. Pursuant to Federal Rule of G vil Procedure
12(b)(6), the district court dismssed all federal clains with
prejudice for failure to state a clai mupon which relief could be
granted and, additionally, dismssed all state clains wthout

prejudice. Appellants tinely appeal.

1. STANDARD OF REVI EW
We review de novo a dismssal for failure to state a claim
applying the sane standard used by the district court: a claim
may not be dism ssed unless it appears certain that no set of
facts can be proved by the plaintiff in support of her claimthat

would entitle her to relief. Norman v. Apache Corp., 19 F. 3d

1017, 1021 (5th Gr. 1994); Carney v. RTC, 19 F.3d 950, 954 (5th
Cir. 1994). “The conplaint nmust be liberally construed in favor
of the plaintiff, and all facts pleaded in the conplaint nust be

taken as true.” Shipp v. McMhon, 199 F.3d 256, 260 (5th Cr

2000) .

I11. DI SCUSSI ON



We note first that Appellants fail to raise an argunent
concerning a cause of action agai nst Defendant-Appellee Gty of
League City. Any clains against the city are therefore deened

abandoned on appeal. See Yohey v. Collins, 985 F.2d 222, 224-25

(5th Gir. 1993).

Plaintiffs' federal clains are based upon 42 U S.C. § 1983.°2
“To state a claimunder § 1983, a plaintiff nmust (1) allege a
violation of rights secured by the Constitution . . . and (2)
denonstrate that the all eged deprivation was conmtted by a

person acting under color of state law.” Leffall v. Dallas

| ndep. Sch. Dist., 28 F.3d 521, 525 (5th Cr. 1994). Appellants

here allege violations of Janes’s rights under the Fourteenth
Amendnent and the Fourth Amendment of the United States
Constitution.?

First, Appellants argue that they pleaded a Fourteenth
Amendnent cl ai m based on the theory of state-created danger.

According to Appellants, the individual defendants created a

2 Section 1983 provides, in pertinent part:

Every person who, under col or of any statute, ordinance,
regul ation, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other person
wthin the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and |laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper
proceedi ng for redress . :

42 U.S.C. § 1983 (Supp. 111 1997).

3 Bel ow, Appellants advanced an additional substantive due
process argunent prem sed on a special relationship. They have
abandoned t hat argunent on appeal .
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danger by directing Beth and her son to | eave their honme and then
| eavi ng Janes al one while he was in a nentally unbal anced state.
We have never recognized liability for a violation of substantive
due process rights prem sed on the theory of state-created

danger. See Doe v. Hillsboro Indep. Sch. Dist., 113 F. 3d 1412,

1415 (5th Gr. 1997) (en banc). Assum ng w thout deci ding,
however, that the theory is constitutionally sound, the district
court did not err in determning that the allegations in the
conplaint failed to state such a claim In Doe, we explained
that, in order for a plaintiff to succeed under the state-created

danger theory, [t] he environment created by the state actors
must be dangerous; they nust know it is dangerous; and, to be
I'iable, they nust have used their authority to create an
opportunity that would not otherw se have existed for the third

party's crinme to occur.’” 1d. at 1415 (quoting Johnson v. Dall as

| ndep. Sch. Dist., 38 F.3d 198, 201 (5th Cr. 1994)). There is

no indication in the Second Amended Conpl aint that the officers
knew t hat | eaving Janmes alone in the house created a danger that
he would commt suicide. Merely alleging that he was viol ent,

i ncoherent or disoriented is not enough. “The key to the
state-created danger cases . . . lies in the state actors

cul pabl e know edge and conduct in affirmatively placing an
individual in a position of danger, effectively stripping a
person of [his] ability to defend [hin]self, or cutting off
potential sources of private aid.” Johnson, 38 F.3d at 201

(internal quotation marks omtted). Thus, the officers nust have



known that Janes was suicidal before they can be viewed as having
pl aced himin a position of danger.

Appel l ants al so argue that their conplaint stated a Fourth
Amendnent claimprem sed on the officers’ purported unreasonabl e
rel ease of Janes. They cite no authority, nor have we found one,
for the proposition that the Fourth Arendnent protects an
i ndi vidual from an unreasonabl e rel ease by a governnent agent.
Because Appel lants have failed sufficiently to allege a violation
of rights secured by the Constitution, they have failed to state

a clai mupon which 8 1983 relief can be granted.

V. CONCLUSI ON
Based upon the foregoing, the judgnment of the district court
di sm ssing Appellants’ federal clains pursuant to Rule 12(b)(6)

i s AFFI RMVED.



