IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40826
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JUAN MANUEL CASTANEDA- LEAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-99-CR-35-1

February 18, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

The Federal Public Defender for the Southern District of Texas
has noved for | eave to withdraw as court-appoi nted counsel for Juan
Manuel Castaneda-Leal and filed the brief required by Anders v.
California, 386 U S. 738, 744 (1967). Castaneda has filed a brief
i n response opposing the notion.

Cast aneda pl eaded guilty to one count of being present in the
United States subsequent to deportation, in violation of 8 U S. C
8§ 1326(a) and (b). He was deported in 1994 after serving 27

mont hs' i nprisonnment for possession wth intent to distribute

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



mar i j uana. For his unauthorized return he was sentenced to 41
mont hs' i nprisonnent to be followed by 3 years' supervised rel ease
and a mandatory $100 special assessnent. H s sentence was the
m ni mum under the applicabl e guidelines.

Cast aneda argues that he should receive a downward departure
from the Sentencing Quidelines because as an alien he is denied
more lenient conditions of confinenent and participation in
prograns that could reduce the |l ength of his confinenent. He also
argues that his sentence is disproportionately severe conpared to
t hose of persons who, in his view, conmtted crines nore serious
than his. He did not nove the district court for downward
departure on these grounds.? Since the grounds for downward
departure he now asserts were not preserved for appeal, we review
themfor plain error. See United States v. Spires, 79 F.3d 464,
465 (5th Cr. 1996).

There is no error. Castaneda's general dissatisfaction with
his sentencing range provides no ground for review See 1998
US S G 8§ 5K2.0, Commentary. Had the district court denied a
downwar d departure because of the potential effects of Castaneda's
alienage on his sentence, we would be without jurisdiction to
review the court's discretionary decision unless that decision was
inviolation of the law. See United States v. Mtchell, 964 F.2d
454, 462 (5th Gr. 1992). There was no error in the district

court's failure to depart downward on the basis of the inpact

1 At his sentencing hearing, Castaneda noved for downward
departure on the ground that he entered the United States to help
his famly and his inprisonnment woul d adversely affect them
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Castaneda's alienage has on the length and conditions of his
i mprisonment. 2

To determne that the district court conplied with Fed. R
Crim P. 11 in accepting a defendant's guilty plea, we consider
whet her the court varied fromthe procedures required by Rule 11
and if any variance affected the defendant's substantial rights.
See United States v. Johnson, 1 F.3d 296, 298 (5th Cr. 1993)(en
banc). W review deviations fromthe procedural requirenents of
Rule 11 under a harm ess error analysis. See United States v.
Watch, 7 F.3d 422, 428-29 (5th Cr. 1993). Error is harmess if it
could not "reasonably be viewed as having been a material factor
affecting [the defendant's] decision to plead guilty." Id.

Qur review of the record discloses the followng. First, the
court did not explain that it could depart above or below the
gui del i nes. There is no evidence that this failure affected
Cast aneda's decision to plead guilty. Castaneda noved the court to

depart downward at the sentenci ng hearing, so he was aware that the

2lf a basis for departure is not nmentioned in the Quidelines,
a sentencing court may enploy that factor in an unusual case, in
light of the structure and theory of the Quidelines and the
Gui delines' adnonition that such departures will be "'highly
infrequent.'" Koon v. United States, 116 S. C. 2035, 2045
(1996) (quoting 1995 U S.S.G ch. 1, pt. A at 6). The effect of
al i enage of the I ength or conditions of confinenent is not a factor
mentioned in the Sentencing GQuidelines, so it nmay be consi dered as
a ground for departure by a sentencing court. Before Koon, we held
that "[c]ollateral consequences, such as the 1likelihood of
deportation or ineligibility for nore lenient conditions of
i nprisonnment, that an alien my incur followng a federal
conviction are not a basis for dowward departure."” See United
States v. Nnanna, 7 F.3d 420, 422 (5th Gr. 1993). Although we nmay
consider that factor under Koon, Castaneda has pointed to nothing
atypi cal about his case, nuch | ess anything that made the district
court's refusal to depart a violation of the |aw
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court could depart fromthe guidelines. The court did not depart
upward, and neither the presentencing report nor the prosecution
recommended upward departure. This error was harm ess.

Second, the court did not ask Castaneda whether he had
reviewed the presentencing report with his attorney. Cast aneda
expressly declined to object to the presentencing report, and his
counsel told the court Castaneda was dissatisfied with the
puni shnment range. These facts show that Castaneda was famliar
wth the contents of the report and had discussed them with his
attorney. Further, Castaneda received the m ni numpuni shnent under
the applicable guidelines. There is no evidence that anything in
the presentencing report would have changed his decision to plead
guilty even if he had not seen the report. This error too was
har m ess.

Third, the court did not explain the potential |ength of his
sentence if his supervised rel ease were revoked. A failure to
explain the effects of supervised release is harnl ess error when
the potential length of the defendant's actual sentence is |ess
than the statutory maxi num and the court told the defendant the
statutory maximum See United States v. Hekimain, 975 F.2d 1098,
1102 (5th Gr. 1992). The court informed Castaneda that the
statutory maxi mrumwas 20 years' inprisonnent, which far exceeds his
possi bl e confinenent if his supervised rel ease were revoked. The
court's error was harnl ess.

Finally, there were 8 defendants present at the hearing during

whi ch the court sentenced Castaneda. The transcript shows only 7



responses to sone of the court's questions to the defendants, and
t he persons giving the responses are not identified by nanme. It is
conceivable that Castaneda did not respond to the court's
guesti ons. However, after each of these questions, the court
stated that all of the defendants answered t he questi on. Castaneda
was represented by counsel at the hearing, and his counsel infornmed
the court that he was satisfied the court had conplied with Rule
11. W are persuaded by the transcript that the district court
substantially conplied with Rule 11 and that Castaneda's guilty
pl ea was i nfornmed and vol untary.

Qur independent review of the briefs and record discl oses no
nonfrivol ous i ssue for appeal. Accordingly, the notion to w thdraw
i s GRANTED and the APPEAL | S DI SM SSED

MOTI ON TO W THDRAW GRANTED; APPEAL DI SM SSED.



