IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40814
Summary Cal endar

CHARLES EUGENE POVERS

Peti ti oner- Appel | ant,
vVer sus
DAVI D STACKS, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:99-Cv-71

 March 17, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Char| es Eugene Powers, Texas state prisoner # 55899,
requests a certificate of appealability (COA) to appeal the
district court’s dismssal of his 28 U S.C. § 2254 federal habeas
petition as barred by the one-year statute of |imtations set
forth in 28 U S.C. § 2244(d). Powers argues that the district

court erred in dismssing his 8§ 2254 petition as time-barred.

Because Powers’s habeas petition was dismssed on limtations

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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grounds, he nust first nmake a credi ble show ng that the district
court erred in dismssing the petition on limtations grounds.

Sonni er v. Johnson, 161 F.3d 941, 943-44 (5th Cr. 1998).

In his 8§ 2254 petition, Powers attacked, anong others, the
j udgnent of conviction in cause no. F-93-0355-B. As the district
court acknow edged, on or about February 17, 1999, the Texas
Court of Crim nal Appeals vacated Powers’s conviction for
burglary of a habitation in cause no. F-93-0355-B. W have
reviewed Powers’s state court judgnent adjudicating guilt
foll ow ng mandate, dated July 16, 1999, in cause no. F-93-0355-B,
in which Powers was sentenced to a five-year term of inprisonnent
for burglary of a building. To the extent that Powers chall enged
his judgnment in cause no. F-93-0355-B in his 8§ 2254 petition,
Powers has nmade a credi ble showing that the district court erred
in dismssing the petition on [imtations grounds. Accordingly,
CQA i s GRANTED.

To the extent that Powers’s 8§ 2254 petition attacked the
judgnent in cause no. F-93-0355-B, the § 2254 petition was
premature. See 8 2254(b)(1)(A). Powers’s 8§ 2254 claimthat his
thirty-year sentence in cause no. F-93-0355-B exceeded the
statutory maxi mum for the offense was rendered noot by his
resentencing to a five-year termof inprisonnment. Therefore, as
to cause no. F-93-0355-B, the judgnent of the district court
di sm ssing Powers’s 8§ 2254 petition is AFFIRMED on the alternate
grounds that his claimthat the thirty-year sentence exceeded the
statutory maximumis noot and that the § 2254 petition is

premat ur e.
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Powers argues that the limtation period should be equitably
toll ed because the Texas state courts m shandl ed his state habeas
applications and delayed ruling on them Powers has not shown
“rare and exceptional circunstances” warranting the application

of the doctrine of equitable tolling. See Ot v. Johnson, 192

F.3d 510, 513 (5th Gr. 1999); Felder v. Johnson, F.3d

(5th Gr. Feb. 9, 2000, No. 98-21050), 2000 W. 144178, at *2.
Therefore, to the extent that Powers chal |l enged convictions ot her
than that in cause no. F-93-0355-B, the 8§ 2254 petition was
untinely, and the judgnent of the district court dism ssing the
petition as to these convictions on limtations grounds is
AFFI RVED.

Powers’s notion for the appointnment of appellate counsel is
DENI ED

COA GRANTED, AFFI RMED; MOTI ON FOR APPO NTMENT OF COUNSEL
DENI ED



