IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

m. 99-40780
MATTHEW THOMAS CLARKE,
Petitioner-Appellant,
VERSUS

GARY L. JOHNSON,
Di RECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE,
INSTITUTIONAL DIVISION,

Defendant-Appellee.

Appeal from the United States District Court
for the Eastern Didtrict of Texas
(4:97-CVv-231)

October 4, 2000

Before JOLLY, JONES, and SMITH,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:”

Matthew Clarke appealsthe denial of ape-

" Pursuant to 5w Cir R. 47.5, the court has
determined that this opinion should not be
published and is not precedent except under the
limited circumstances set forth in 5 Cr. R.
47.5.4.

tition for writ of habeas corpus. Finding no
error, we affirm.

l.

Clarke was twice convicted of sexua as-
sault. See Clarke v. Sate, 813 SW.2d 654
(Tex. App.SSFort Worth 1991), aff'd, 839
SW.2d 92 (Tex. Crim. App. 1992), cert. de-
nied, 507 U.S. 996 (1993). In two state
habeas petitions stemming from those
convictions, he aleges that his first counsd,
Robert Scofield (who did not ultimately
represent him at trial), failed to inform him of



a plea bargain offer, which he would have
accepted. Clarke introduced a disciplinary
petition from the State Bar of Texas finding
Scofield guilty of numerous violationsin five
different cases, including Clarke's. Scofield
was disbarred, and the judgment reflected that
he was guilty of each alegation contained in
the disciplinary petition, even though the
particular violation in Clarke's case was not
specifically addressed.

The state habeas court, after reviewing the
first applicationand considering affidavitsfrom
Clark’'s mother and aunt and from the
prosecutors, concluded that no plea offer was
made and denied Clarke' sapplication based on
these findings. The state habeas court re-
viewing the second petition did not address
thisissue. The Texas Court of Criminal Ap-
peals denied both petitions without written
order.

Clarke sought relief infedera district court
under 28 U.S.C. § 2254. That court denied
relief on the basis of the recommendation of
themagistratejudge, who reasoned asfollows:

[ T]he state court found that no offer had
ever been made based upon the
affidavits of the prosecutor[s] involved.
Petitioner has no direct evidence that a
plea offer was ever made. The closest
petitioner comes is a purported letter
from an attorney who was not trial
counsel that states a plea may be
possible although no firm offer has been
made. Thisclaimis properly denied on
the findings of the trial court.

Findings of the state habeas court are gen-
eraly entitled to apresumption of correctness.
Thedistrict court determined that the pleabar-
gan issue might ordinarily require an

evidentiary hearing if therewereno findingsto
whichthat presumption could attach, but here,
the finding, by one of the state habeas courts,
that no pleaoffer was made sufficesto invoke
the presumption of correctness. The district
court granted a COA on whether a plea offer
was made that Clarke's attorney did not
convey to him.

.

We consider three issues on apped:
(1) whether the doctrine of collateral estoppel
barred the state habeas court from conducting
the evidentiary hearing; (2) whether a federad
court should apply a deferential standard of
review to a state court’ s factfinding in a state
habeas court proceeding that challengesacon-
viction different from the conviction
chalenged in the federa proceeding; and
(3) whether, if the statefindingsare entitled to
a presumption of correctness, the defendant
may appeal those findings, even though they
were already appealed in the first proceeding.
Because an ineffectiveness of counsel clam is
a mixed question of fact and law, we review
the federal district court’s decision de novo,
but findings of fact meeting the statutory cri-
teria are entitted to a presumption of
correctness. See Cranev. Johnson, 178 F.3d
309 (5th Cir.), cert. denied, 120 S. Ct. 369
(1999).

1.

Clarke arguesthat the federal district court
erred in considering the findings of the Court
of Criminal Appeals, because the decision of
the trial court that disbarred Scofield
collaterally estopped the court from revisiting
the issue of whether the state had offered a
plea bargain. Because the decision to apply
collateral estoppel is an issue of law, we
review it de novo. “Collateral estoppel
provides that ‘when an issue of ultimate fact
has once been determined by avaid and find



judgment, the issue cannot again be litigated
between the same parties in any future
lawsuit.”” Neal v. Cain, 141 F.3d 207, 210
(5th Cir. 1998) (quoting Ashev. Svenson, 397
U.S. 436, 443 (1970)).

We apply the Texas law of issue preclusion
so that we properly may give the state court
judgment the full faith and credit to whichit is
entitled by statute. See Gober v. Terra +
Corp., 100 F.3d 1195, 1201 (5th Cir. 1996).
Under Texas law, to assert collateral estoppel
a party must establish that “(1) the facts
sought to be litigated in the second action
werefully and fairly litigated inthefirst action;
(2) those facts were essentia to the judgment
inthefirst action; and (3) the partieswere cast
asadversariesin thefirst action” or “the party
against whom the doctrine is asserted was a
party or in privity with a party in the first
action.” Sysco Food Servs., Inc. v. Trapnell,
890 S.W.2d 796, 801 (Tex. 1994).

Clarke correctly statesthat afinding of fact
inan administrative or civil proceeding may be
used collaterally to estop relitigation of that
fact in a crimina proceeding. See State v.
Aguilar, 947 SW.2d 257, 259 (Tex. Crim.
App. 1997).! Clarke, however, has failed to
demonstrate that the trial court’s disbarment
proceedings meet theabovecriteria. Thus, the
federal habeas court did not err in revisiting

! Aguilar presents adightly different test for a
fact finding in an administrative proceeding to be
used collaterally to estop therelitigation of anissue
inacriminal proceeding. Aguilar holdsthat (1) the
fact must be fully and fairly litigated; (2) the fact
issuemust bethe same; and (3) thefact finder must
act inajudicial capacity. Aguilar, 947 SW.2d at
259. Here, the state bar proceeding might be
arguably administrative, but the fact that a trial
court actually decided the issue makes the Sysco
test the appropriate one.

thisissue.

Firgt, the issue must be fully and fairly lit-
igated. Asamatter of Texaslaw, if the court
“enters a default judgment after conducting a
hearing or trial at which the plaintiff meets his
evidentiary burden,” anissueisconsidered ful-
ly and fairly litigated. Pancake v. Reliance
Ins. Co. (InrePancake), 106 F.3d 1242, 1244
(5th Cir. 1997) (citing In re Garner, 56 F.3d
677 (5th Cir. 1997), overruled on other
grounds, Kawaauhau v. Geiger, 523 U.S. 57,
61-62 (1998)). In Pancake, the court found
that the presentation of “the evidence and ar-
guments of counsel” was not enough to prove
that the issue in question had been fully and
fairly presented. Id.

Unlike the situation in Garner, where the
defendant answered the complaint, then
disappeared during atria inwhich the plaintiff
carried his burden of proof, the record in
Pancake did not conclusively indicate that a
hearing had been conducted on a summary
judgment motion, despite the statement in the
fina judgment that the court had “heard” the
arguments. See Pancake, 106 F.3d at 1244.
The disbharment court smilarly stated that it
had “heard the arguments on behaf of each
party” but that “[r]espondent had filed no
response to the Motion for Summary
Judgment.” Thus, the question of whether the
issue wasfully and fairly litigated is somewhat
ambiguous.

We need not reach this issue, however,
because the allegation that Scofield failed to
convey a plea offer to Clarke was not
necessary to the judgment. The disbarment
court found Scofield guilty of ethical violations
in five different cases, including Clarke's, but
that court did not specifically discusstheissue
of Clarke's plea offer. Consequently, the a-



legationsinthe other four cases could have de-
termined the outcome.

Findly, the parties in the two actions are
neither the same nor in privity. The state bar
association in the disbarment suit and the di-
rector of the prison systemin Clarke’ s habeas
petition both represent the state, but the state
is not a monolith. See, e.g., Public Util.
Comm'nv. Cofer, 754 SW.2d 121, 125 (Tex.
1988). Thus, the state bar and the prison sys-
tem are not the same party merely because
both are state agencies.

In addition, the parties are not in privity.
“[Privity is not established by the mere fact
that personsmay happento beinterested inthe
same question or in proving the same set of
facts” Benson v. Wanda Petroleum, 468
SW.2d 361, 363 (Tex. 1971). For privity to
exist, oneparty must “ deriveitsclamsthrough
aparty to the other action.” Sate FarmFire
& Cas. Co. v. Fullerton, 118 F.3d 374, 377
(5th Cir. 1997). Here, the prison derived none
of its claims or defenses through the state bar
association. Therefore, the factual findingsin
the disbarment proceedings against Scofield
did not collaterally estop the state court from
revisiting the existence of a plea offer when it
reviewed Clarke' s habeas petitions.

V.

TheAntiterrorismand Effective Death Pen-
aty Act (“AEDPA”) prevents a prisoner from
obtaining relief with respect to any clam ad-
judicated onthe meritsin state court unlessthe
clam (1) resulted in a decision contrary to
clearly established federal law, as determined
by the Supreme Court, or (2) resulted in ade-
cision based on an unreasonabl e determination
of the factsin light of the evidence presented
in the State court proceeding. 28 U.S.C.
§2254(d). A “determination of afactual issue

made by a State court shal be presumed to be
correct,” and “[t]he applicant shall have the
burden of rebutting the presumption of
correctnessby clear and convincing evidence.”
28 U.S.C. § 2254(e)(1).

Clarke contendsthat thedistrict court erred
in granting the presumption of correctness to
state court factfindings made in a separate
habeas petition. He claims that this reliance
eviscerates the statutorily required check on
the reasonableness of the state court’s
findings.

For the deferential review to apply, the
state court must adjudicate the petitioner’s
clams on the merits, which means that the
court must dispose of the case on substantive
rather than procedural grounds. See Miller v.
Johnson, 200 F.3d 274, 281 (5th Cir. 2000),
cert. denied, 2000 U.S. LEXIS 5513 (Oct. 2,
2000) (No. 99-9891); Noblesv. Johnson, 127
F.3d 409, 416 (5th Cir. 1997). The state court
record on the habeas petition in which the
court conducted an evidentiary hearing was
adjudicated on the merits, but the second ha-
beas court proceeding apparently used the re-
sults of the first proceeding as a basis for de-
nying thewrit. The magistrate judge who rec-
ommended that this second petition be denied
made specific reference to the factual finding
that the state had never offered Clarke a plea
bargain, thus incorporating the findings of the
first proceeding to the second by reference.

The state court almost certainly applied the
findings from one proceeding to resolve the
other, because the court's reference
demonstrated that it knew of the other petition
and proceeding, and the Court of Crimind
Appeals denied both habeas petitions on the
same day, in orders signed by the same judge.
Thedistrict court concluded that the statutory



deference to state court factual findings
applied to both petitions. We agree.

In the interest of judicial efficiency, courts
often consolidate hearings on successive pe-
titions and encourage prisonersto consolidate
thelr issues into a single petition. See, e.g.,
Montgomery v. Meloy, 90 F.3d 1200 (7th Cir.
1996); Gilmorev. Armontrout, 861 F.2d 1061
(8th Cir. 1989). By alowing the same state
habeas court factfinding to support the denial
of two habeas petitions based on the same
factual issue, the federal district court
essentidly treated the two petitions as though
they had been consolidated. If thetrier of fact
properly conducted the hearing, an additional
hearing with the same facts and witnesses to
review the issue for the second petition will
neither yidd new information nor change the
result. Cf. Wong Doo v. United Sates, 265
U.S. 239 (1924).

This gituation is distinct from the general
bar against res judicata in the habeas context.
Even though res judicata cannot prevent an
issue from being raised on habeas even when
a previous habeas petition decided the issue,
see, e.g., McClesky v. Zant, 499 U.S. 467,
479 (1991); Salinger v. Loisel, 265 U.S. 224,
230-31 (1924), the policy behind that rule
does not apply here. The traditiona bar
aganst res judicata developed so that the
determination of an issue at trial would not
preclude the prisoner from challenging that
issue on habeas. As this doctrine devel oped,
the Court aso affirmed that res judicata and
collateral estoppel should not be used to limit
the number of times a prisoner might attempt
to obtain habeas relief. See Hardwick v.
Doolittle, 558 F.2d 292, 295 (5th Cir. 1977).
Here, dlowing the habeas court to consolidate
two simultaneous petitions neither prevents
Clarke from raising an issue nor affects the

number of times he can raise it.

Moreover, habeas courts “need give no
morethan summary considerationto repetitive
petitions.” |d. (citing Salinger, 265 U.S. a
231-32). Although the petition in question is
not technically repetitive (becauseit challenges
incarceration from a different conviction), the
factual issue providing the bass for the
petition is not only repetitive but identical.

Thus, a consolidation of the evidentiary
process for both is consistent with this rule.
Perhaps a more explicit consolidation would
have aided the reviewing court in
understanding therecord, but thedistrict court
did not er in ruling in essence that the habeas
court could consolidate the two petitions in
the interest of efficiency.

V.

Clarke clamsthat even if the district court
may attach apresumption of correctnessto the
findings made in a state habeas proceeding in
conjunction with another habeas petition, it
was inappropriate to do so here, because the
state habeas court did not hold alive hearing
on the issue or otherwise give him an
opportunity to present his case. Thus, he
argues, these findings are not entitled to a
presumption of correctness under 8§
2254(e)(1).2 “When thereisafactual dispute,
that, if resolved in the petitioner's favor,
would entitlehimto relief and the state has not
afforded a full and fair evidentiary hearing, a
federal habeas corpus petitioner is entitled to
discovery and an evidentiary hearing.” Perillo

2 Clarke also challengesthefactual accuracy of
the findings, but credibility choices made by state
trial courts may not be reweighed by the federal
court. See Marshall v. Lonberger, 459 U.S. 422
(1983).



v. Johnson, 79 F.3d 441, 444 (5th Cir. 1996)
(internal citations omitted). But, “[a] full and
fair hearing does not necessarily mean a live
hearing. Inthe proper circumstances, we have
afforded the presumption of correctness to
‘paper hearings.”” Id. at 446.

In the paper hearing, the state court
reviewed affidavits of Clarke’s mother and
aunt and of the prosecutors. For a paper
hearing to be sufficient, the petitioner must be
afforded a full opportunity to present the
relevant facts. See Brown v. Johnson, 224
F.3d __, 2000 U.S. App. LEXIS 21073,
at *21 (5th Cir. 2000). Clarke contends he
had no opportunity to rebut the prosecution’s
affidavits that the state had never made aplea
offer.

Consistently, however, we have upheld the
validity of paper hearings and have granted
them the presumption of correctness. See
Sawyers v. Collins, 986 F.2d 1493, 1504
& n.19 (5th Cir. 1993); Baldree v. Johnson,
99 F.3d 659, 663 (5th Cir. 1996). These hear-
ings must give the petitioner an opportunity to
present his side, but the court need not hear a
rebuttal per se if the facts are adequately de-
veloped in the record and affidavits. See Car-
ter v. Johnson, 131 F.3d 452, 460 (5th Cir.
1997); seealso Hill v. Johnson, 210 F.3d 481,
489 (5th Cir. 2000), petition for cert. filed
(Aug. 28, 2000) (No. 00-5947). Thus, thedis-
trict court did not err in giving thefact findings
of the state habeas court the presumption of
correctness under § 2254(d).

AFFIRMED.



