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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40770
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOHN AARON PRUETT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:98-CR-47-15

 February 11, 2000
Bef ore REAVLEY, BARKSDALE and STEWART, Circuit Judges.
PER CURI AM *

John Aaron Pruett pleaded guilty to conspiracy to
distribute heroin and cocaine and to the knowi ng and intentional
di stribution of heroin “which resulted in the death of the user”
inviolation of 21 U S.C. 88 841 and 846. Pruett argues that 21
U S. C 8§ 841 is unconstitutional because it |lists as sentencing

consi derations factors which should be substantive el enents of

the offense. Specifically, Pruett asserts that whether the death

of a user was caused by the drug distribution is nore than a nere

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentenci ng consi deration. Pruett relies on a recent Suprene
Court case which construed the federal carjacking statute, 18
US C 8 2119, as establishing three separate offenses due to its
specification of different punishnments based on the | evel of

injury suffered by the victim Jones v. United States, 526 U. S.

227, __, 119 S. O. 1215, 1218-28 (1999). In Jones, the Suprene
Court held that increased penalties inposed for increased injury
to the victimcould only be inposed if the injury were alleged in
the indictnent and proved at trial. Jones, 119 S.Ct. at 1228.

Assum ng w thout deciding, that Pruett is correct in his
argunent that the level of injury to a victimnust be pl eaded as
part of an offense rather than treated as a nere sentencing
factor, the facts of his case are fatal to his claimfor relief.
The record shows that the indictnent did charge himw th the
death of a user and that he admtted the sane both in his plea
agreenent and in open court. This satisfies the requirenent of
Jones, that an offense based on the level of injury to the victim
must be pl eaded and proved. See Jones, 119 S.Ct. at 1228.

AFFI RVED.



