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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40760
Summary Cal endar

JAMES W LLI AMS,
Pl ai ntiff-Appellant,
ver sus
ALLAN B. POLUNSKY; JAMES A. COLLINS, DI RECTOR
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON;, WAYNE SCOTT, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON;, GARY GOVEZ; M CHAEL
WARREN, DR

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 96-CV-67

* February 4, 2000

Before KING Chief Judge, and POLITZ and DENNI'S, Crcuit Judges.
PER CURI AM *

Janes Wl lianms, Texas prisoner # 296974, appeals the
district court’s sunmary-judgnent dism ssal of his 42 U S. C
8§ 1983 | awsuit agai nst several Texas Departnent of Crim nal
Justice officials, alleging that they were deliberately
indifferent to his safety by failing to inplenent a policy to

protect himfromviolent H V-positive inmates, specifically from

Robert Matthews, who assaulted and bit him infecting himwth

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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HV. Wth the exception of the dism ssal of Robert Treon,
WIllians does not brief any argunent challenging the district
court’s dismssal as frivolous of his clains against Matthews, C
Mann, M chael Warren, and Gary Gonez, and the argunent is

t her ef ore wai ved. See Yohey v. Collins, 985 F.2d 222, 224-25

(5th Gr. 1993). WIllianms has filed a notion for leave to file
an out-of-tinme reply brief, which notion is GRANTED. He argues

for the first time in his reply brief that dism ssal of Treon was

error, but this court will not consider the argunent. See United

States v. Prince, 868 F.2d 1379, 1386 (5th Cr. 1989).

WIllians conceded in his verified answers to the magi strate
judge’s interrogatories that he was not aware that Matthews had
any prior history of violent behavior; that he had never been
t hreatened by Matthews or any other H V-positive inmate before
t he August 28, 1995, attack; and that he never reported a threat
by Matthews or any other inmate and had never requested
protection. His conclusional assertions that Matthews had a
prior violent history of which the appell ees were aware do not

constitute conpetent sunmmary-judgnment evidence and do not satisfy

hi s summary-judgnent burden. See Little v. Liquid Air Corp., 37
F.3d 1069, 1075 (5th Cr. 1994)(en banc); Topalian v. Ehrman, 954

F.2d 1125, 1131 (5th Cr. 1992). Because there is no record

evi dence that Matthews had a violent history of which the
appel |l ees were aware and which they disregarded, WIIlians has
failed to denonstrate deliberate indifference on their part, and

hi s Ei ght h- Avtendnent claimfails. See Farner v. Brennan, 511

U S. 825, 837 (1994); Wods v. Edwards, 51 F.3d 577, 581 (5th
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Cr. 1995); Jacquez v. Procunier, 801 F.2d 789, 792 (5th Cr

1986) .

Al t hough WIlians acknow edges that there is a prison policy
whi ch provides for the segregation of violent innmates, he
contends, for the first tinme on appeal, that the policy is
i nadequate because it failed to protect himfrom Matt hews
specifically. This newly raised clains will not be consi dered.

See Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th

Cr. 1999), petition for cert. filed, No. 99-884 (Nov. 24, 1999).
Alternatively, the claimis essentially one of negligence, which

is insufficient to state a clai munder 8 1983. See Bowi e V.

Procuni er, 808 F.2d 1142, 1143 (5th Cr. 1987). Wllians al so
argues, for the first tinme on appeal, that the district court
erred in failing to allow himto conduct discovery, which claim

simlarly will not be considered. See Leverette, 183 F.3d at

342.

WIlliams has failed to denonstrate that the district court
erred in granting summary judgnent, and the district court’s
judgnent is AFFIRMED. WIllianms’ notions for leave to file a
suppl enental brief and for the appoi ntnent of counsel are DEN ED

AFFI RMED.  MOTI ON FOR LEAVE TO FI LE QUT- O Tl ME REPLY BRI EF
GRANTED; MOTI ONS FOR LEAVE TO FI LE A SUPPLEMENTAL BRI EF AND FOR
THE APPO NTMENT OF COUNSEL DEN ED



