IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40672
Summary Cal endar

SI MON SMALLWOOD
Pl ai ntiff-Appellant,
vVer sus
DI RECTOR OF HEALTHCARE SERVI CES TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON; JANET LUWMPKI NS; HERBERT L.
SCOIT;, C. DI NH, DR
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 94-CV-734

June 12, 2000

Before JOLLY, JONES and BENAVIDES, G rcuit Judges.
PER CURI AM *

Sinon Smal | wood, TDCJ-I1D prisoner # 552407, appeals the
district court’s grant of sunmary judgnent for the defendants in
his 42 U S.C. § 1983 action against Janet Lunpkins, Unit Health
Care Adm nistrator of the Ransey | Unit; Dr. Dinh, Unit Physician;
and Herbert L. Scott, Ransey | Head Warden.

Inrelationto Dr. D nh, Smal | wood argues that the doctor
did not follow the proper course of treatnent. He states that

there was a pattern of inattentiveness and delays in receipt of his

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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medi cations. He refers to his allegations in the district court
regarding his sick call requests about his urinary tract infection.
He argues that Dr. Dinh should have treated his infection with
anti biotics.

There is no indication in the nedical records or Dr.
Dinh’s affidavit that Smallwod suffered from a wurinary tract
i nfection on Novenber 15, 1993. Snallwood conpl ai ned of blood in
his urine, which Dr. Dinh assessed as possibly being related to
Smal | wood’ s prostate cancer. As noted by the district court, the
medi cal records showed that Smallwood had a history of prostate
cancer. In the face of Smallwood s nedical records, Snallwood s
allegations against Dr. Dinh are nerely a disagreenent with the
doctor’s assessnment of his condition. Smal | wood points to no
summary judgnent evidence which creates an issue for trial in

relation to Dr. Dinh. Celotex Corp. v. Catrett, 477 U. S. 317, 322-

24 (1986); Fed. R Civ. P. 56(e).

Smal | wood argues that the district court msstated his
al l egations and abused its discretion in granting sunmmary judgnent
for Lunpkins. He points to no facts in the record to contradict
Lunpki ns’ assertion that she had no responsibility for the staffing
of nedi cal personnel. Snmallwood may not rest on nere allegations
in his pleadings, but nust instead produce affirnmative evi dence and

specific facts. Anderson v. Liberty Lobby, Inc., 477 U S. 242

256-57 (1986). Smallwood’ s argunents on appeal do not denonstrate
that he produced any facts in response to the summary judgnent
nmoti on whi ch showed that Lunpkins was responsible for any harm he

al l egedly suffered. Smal | wood’ s argunents present no basis to
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conclude that the district court erred in granting sunmary judgnent
for Lunpkins on the ground of no personal involvenent.

Smal  wod argues that the district court erred in
granting summary judgnent for Scott by overl ooki ng the chronol ogy
of events he set forth regarding Scott’s retaliatory notive. He
states that Scott’s intentions were to punish. He does not point
to any particular evidence in the record to support this
all egation. He does not dispute Scott’s assertion that his job in
the main building was the sanme as his job in the trusty canp.
Scott’s assertions in his affidavit that he noved Smal | wood so t hat
Smal | wood coul d have better access to nedical care are a reasonabl e
expl anation for the chronol ogy of events all eged and have not been
contradi cted by Smallwood with any direct evidence of the alleged
retaliatory notive.

The defendants net Snmal |l wood’s al l egations with sunmary
j udgnent evidence refuting his clains, and Smal | wood rested on his
all egations. On appeal, he has not pointed to any summary j udgnent
evidence in the record which denonstrates the existence of a
material factual dispute. Snmallwod' s appeal is w thout arguable

merit and is frivol ous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983). Because the appeal is frivolous, it is D SM SSED.
See 5th Gr. R 42. 2.

Smal | wood is hereby infornmed that the dismssal of this
appeal as frivolous counts as a strike for purposes of 28 U. S C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Gr.

1996) (“[D]Jismssals as frivolous in the district courts or the

court of appeals count [as strikes] for the purposes of
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[§ 1915(g)]."). We caution Smallwod that once he accunul ates
three strikes, he may not proceed |FP in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under imm nent danger of serious physical injury. See 28
U S.C. § 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS.



