IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40546
Summary Cal endar

BARBARA STEVENS,
Pl ai ntiff-Appellant,
ver sus
KENNETH S. APFEL, Conmm ssioner of Social Security,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. V-98-CV-10

January 12, 2000

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Bar bara St evens appeal s fromthe grant of sunmary j udgnent for
t he Conm ssioner of Social Security in her disability action. She
contends that the Conm ssioner applied erroneous | egal standards to
her claim by making a flawed credibility assessnent because the
Commi ssioner failed to remand her claimto the adm nistrative | aw
judge (“ALJ”) based on the new evidence Stevens presented to the
Appeal s Council, evidence Stevens contends supported her pain
conplaints. She argues that the ALJ' s assessnent of her residual

functional capacity was defective because it assuned a |esser

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



degree of pain than that which would follow from a diagnosis of
fi bronyal gia, a diagnosis that was nade after the hearing.

The ALJ' s finding that Stevens was able to return to her past
rel evant work by January 1990 i s supported by substantial evidence

in the record. Anthony v. Sullivan, 954 F.2d 289, 292 (5th GCr.

1992). Stevens should have filed her application for disability
benefits by January 1991 to obtain benefits for the disability that
ended in January 1990. 20 C.F.R § 404.320(b)(3). Her Novenber 7,
1994 application was untinely. Stevens was not insured for any
disability that began after Decenber 1989; the Comm ssioner need
not have consi dered any evidence relevant to any such disability.
20 C.F.R § 404.320(b)(2).

AFFI RMED



