IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40510
Summary Cal endar

ALLEN TYRONE ROBI NSON,
Pl ai ntiff-Appellant,
ver sus
F E FI GUEROA, ET AL.,
Def endant s,
F. E. FI GUERO, Warden at Pow edge Unit; KIRK BENNETT,
O ficer; R WAGSTAFF, supervisor at Metal FAB Pl ant;
T. NEVITT, Enployee at Pow edge Unit; R THOVPSQON,
War den Powl edge Unit; T. WOMACK, Assistant Warden
Pow edge Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:96-CV-230

May 1, 2000
Bef ore GARWOOD, HI G3 NBOTHAM and WENER, Circuit Judges.
PER CURI AM ~
Al l en Tyrone Robi nson (#519307), a state prisoner, filed a
civil rights conplaint in the district court alleging that prison

enpl oyees had violated his right against cruel and unusual

"Pursuant to 5th CGr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



puni shnment by requiring himto do work which was inconsi stent
wth his nedical classification. After dismssing the clains
agai nst nost of the defendants, a bench trial was held, pursuant
to Flowers v. Phel ps, 956 F.2d 488 (5th Cr.), nodified on other
grounds, 964 F.2d 400 (5th Gr. 1992), to consider the nerits of
Robi nson’ s cl ai ns agai nst defendants Wnack and Wagstaff. After
the bench trial, judgnment was entered di sm ssing Robinson’s
conpl aint. Robi nson has appeal ed.

Robi nson contends that the nagistrate judge abused his
discretion in overruling his objection to the Fl owers hearing and
inrefusing to permt himto try his clains before a jury.

“[T]he right to a jury trial is a fundanental right.” MAfee v.
martin, 63 F.3d 436, 437-38 (5th Cr. 1995) (stating that courts
“shoul d i ndul ge every reasonabl e presunption agai nst wai ver” of
the right to a jury trial). A Flowers proceeding, such as the
one conducted in Robinson’s case, is acceptable unless the
plaintiff has properly demanded a jury trial. See Archie v.
Christian, 808 F.2d 1132, 1135 (5th Cr. 1987). Robinson nade a
proper jury demand and preserved his objection to the Fl owers
hearing. See Fed. R Cv. P. 38(b); see also Jennings v.
McCorm ck, 154 F.3d 542, 544-46 (5th Gr. 1998) (magistrate judge
erred in holding bench trial because appellant had not wai ved or
W thdrawn his jury demand); MAfee, 63 F.3d at 437-38 (discussing

presunpti on agai nst waiver of right to jury trial in “doubtfu
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situations”). Accordingly, the magistrate judge erred in
overruling Robinson’s objection to the Fl owers hearing.

Once it is determned that the magi strate judge erred by
failing to conduct a jury trial, this Court nust deci de whet her
the error was harnl ess. See MDonald v. Steward, 132 F.3d 225,
230 (5th Gr. 1998). The error is harmess if the evidence could
not have withstood a notion for a judgnent as a matter of |aw
(“IJM"). MDonald, 132 F.3d at 230. A JM should be granted if
the facts and inferences point so strongly and overwhelmngly in
favor of one party that the court believes that a reasonabl e
finder of fact could not arrive at a contrary verdict. I1d. A
court may not weigh the credibility of witnesses in ruling on a
motion for a JM.. See Jennings, 154 F.3d at 546. Based upon a
“preponderance of the credible testinony and evidence,” the
magi strate found that Robinson’s knee condition was not very
serious, that Robinson’s job at a prison netal fabrication plant
was consistent with his nedical classification, and that Robi nson
had asked to be assigned to the paint booth.

The Flowers hearing transcript is not before us. On the
basis of the magistrate judge' s recitation of the evidence at
that hearing, and considering the record as a whole, it is clear
that there was no evidence that Wwnmack was at any rel evant tine
aware that Robinson’s job assignnent was inconsistent wwth his

medi cal classification. Consequently, Wrmack woul d have been



entitled to a JM., and the error in denying Robinson a jury trial
was hence harml ess as regards Robi nson’s cl ai ns agai nst Wnack.
However, we cannot on this record reach the sanme conclusion as to
Robi nson’ s cl ai ns agai nst Wagstaff. |t appears that in rejecting
Robi nson’ s cl ai ns agai nst Wagstaff the nagi strate judge
necessarily failed to credit at |east sone of Robinson’s
testinony. See Jennings, 154 F.3d at 546. As we do not concl ude
that the error in denying Robinson’s right to a jury trial of his
cl ai s agai nst Wagstaff was harnl ess, the judgnent nust be
vacated in part and remanded for further proceedings as to

def endant \Wagstaff only.

Robi nson contends that the district court erred in partially
granting the notion for summary judgnent and in dism ssing the
cl ai ns agai nst defendants Thonpson and Fi gueroa. Robinson has
failed to show that there is a genuine i ssue whether Thonpson and
Fi gueroa knew of facts fromwhich an inference could be drawn
t hat Robi nson’s job assignnent presented a substantial risk of
serious harmto Robinson’s health. Farnmer v. Brennan, 511 U. S
825, 837 (1994).

Robi nson argues that the district court should have
permtted himto further anmend his conplaint to assert additional
cl ai ns agai nst Figueroa, who had by then answered and noved for
summary judgnent. Robinson has failed to show that the

magi strate judge abused his discretion in refusing to permt



Robi nson to anend the conplaint. See Baker v. Putnal, 75 F.3d
190, 196 (5th Cir. 1996).

Robi nson contends that the nagi strate judge shoul d have
conpel | ed responses to his discovery requests. Robinson has
failed to show that the magi strate judge abused his discretion in
refusing to conpel discovery responses. See Turnage v. Ceneral
Elec. Co., 953 F.2d 206, 208-09 (5th Cr. 1992).

Robi nson contends that the nagistrate judge abused his
di scretion by refusing to appoint counsel to represent himat the
Fl owers hearing. Robinson has failed to show that the magi strate
j udge abused his discretion in holding that this case did not
present exceptional circunstances requiring appoi ntnent of
counsel. Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

Robi nson contends that the nagistrate judge abused his
discretion in refusing to i ssue a subpoena requiring th
attendance of a physician, identified only as Dr. John Doe, at
the Fl owers, hearing. Robinson has not shown that the w tness’
testi nony woul d have varied fromthe testi nony of the prison
physi ci an who was called to testify by the defendants. No abuse
of discretion has been shown.

Robi nson contends that the nagistrate judge abused his
discretion in refusing to sanction the defendants for failing to
conply with the scheduling order. Robinson argues that the

magi strate judge’s om ssion shows that the nagi strate judge was



bi ased in favor of the defendants. Adverse rulings alone do not
call into question a judge's inpartiality. See Liteky v. United
States, 510 U. S. 540, 555 (1994). Robinson does not argue that
he was prejudiced by the untinely filing of the witness |ist.
This Court ordinarily defers to the district court in the
managenent of its own docket. See Union Cty Barge Line v. Union
Carbi de Corp., 823 F.2d 129, 135 (5th Cir. 1987).

Robi nson argues that the magistrate judge inproperly limted
the scope of his cross-exam nation. Because nothing in the
record so indicates and Robi nson has not provided a transcript of
the Fl owers hearing, Robinson cannot show that the magistrate
j udge abused his discretion by limting the scope of his cross-
exam nati on

Robi nson nakes no conpl ai nt on appeal as to the pretrial
dism ssal, follow ng a hearing pursuant to Spears v. MCotter,
766 F.2d 179 (5th Cr. 1985), of his clainms against defendants
Zond, Branch, Crews, Luker and Simons, nor as to the sunmary
judgnent in favor of defendants Bennett and Nevitt.

Consequently, the judgnent in favor of said seven defendants, as
well as the judgnent in favor of defendants Fi gueroa, Thonpson
and Wormack is in all things AFFI RVED

The judgnent is VACATED and the case is REMANDED as to
def endant Wagstaff, only. 1In all other respects, the judgnent is

AFFI RVED.



