IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31409
Summary Cal endar

DI TMAR HOSPI TAL,
Pl ai ntiff-Appellant,
ver sus

HARTFORD | NSURANCE COMPANY COF
THE M DWEST;, ET AL.

Def endant s,
SEARS ROEBUCK & COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana, New Ol eans
USDC No. 98-CV-3215-B

Novenber 9, 2000
Before JOLLY, SM TH, and DeM3SS, Circuit Judges.
PER CURI AM ~
The case is an appeal of the district court’s grant of summary
judgnment for Sears Roebuck and Conpany in a products liability
suit. The district court found that D tmar Hospital did not

produce sufficient evidence of liability, and therefore dism ssed

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



the case against Sears. At the tine the suit was filed in federal
court, however, conplete diversity did not exist between the
parties. Thus, Hospital appeals the nerits of the dismssal of
summary judgnent, and contends that the federal courts do not have
jurisdiction over this suit. Because we find that the
jurisdictional defect was cured, and the district court properly
granted sunmary judgnent, we affirm
I

On May 10, 1998, Ditmar Hospital fell off a stepladder while
performng work for his enployer, Cox Conmmunications New Ol eans,
Inc., in the house of Andrew A. Landry. Hospital used Landry’s
al um num stepl adder, purchased from Sears five or six years
earlier, to reach a connection in the attic. At the tine, one of
the |adder’s rubber footings was m ssing. After clinbing and
descendi ng the | adder several tines, Hospital fell fromthe third
rung and was injured.

On Novenber 2, 1998, Hospital, a resident alien residing in
Loui si ana, brought this products liability suit in federal district
court agai nst Sears, a non-Louisiana resident, under the Louisiana
Products Liability Act, La. Rev. Stat. Ann. § 9:2800. The suit
al so i ncl uded cl ai ns agai nst Landry and Landry’s i nsurance conpany,
both Loui siana residents. Hospital prem sed federal jurisdiction

on 28 U.S.C. 8§ 1332, claimng diversity as a citizen of Uzbeki st an.



On July 19, 1999, Sears noved for summary judgnment, arguing
that the |adder was not unreasonably dangerous by way of
construction, conposition or design, had no i nadequat e war ni ngs and
no express warranty that had been breached. The district court
granted summary judgnent for Sears on each of the products
liability clainms on August 19, 1999.

After the grant of summary judgnent to Sears, the case
proceeded agai nst the remaining plaintiffs. On Septenber 22, 1999,
Hospital settled his clainms against both Landry and Landry’s
i nsurance conpany, Hartford |Insurance Conpany of the Mdwest. On
the sane day, the district court rendered a Rule 54(b) notion in
favor of Sears, dismssing, with prejudice, all of Hospital’s
cl ai ns agai nst Sears.

On Cctober 6, 1999, Hospital noved for a newtrial, which the
court interpreted as a notion to reconsider summary judgnent and
deni ed on Novenber 12, 1999. On Novenber 8, 1999, Hospital filed
a notion to dism ss based on a | ack of subject matter jurisdiction.
The court entered a final judgnent on Novenber 16, 1999. The court
denied the notion to dismss as noot on Decenmber 8, 1999, because
no further clainms remained for dismssal. Hospital appeals from
the final judgnent entered on Novenber 16, 1999, and fromthe order

denying the notion to dism ss as noot.



Fol | om ng these proceedi ngs, on January 28, 2000, the plaintiff
refiled his suit against Sears in Louisiana state court. Sears
renoved the suit to the district court based on diversity
jurisdiction. Thus, the determnationinthis case may effectively
resol ve the second, identical case.

I
Diversity jurisdictionunder 28 U.S.C. 8 1332(a) “applies only
to cases in which the citizenship of each plaintiff is different

than the citizenshi p of each defendant.” Caterpillar v. Lews, 519

UsS 61, 68, 117 S .. 467, 472 (1996). As a resident alien,
Hospital should have been considered a resident of Louisiana for
t he purposes of 8 1332 diversity jurisdiction. 28 U S.C. § 1332(a)
(“For the purposes of this section . . . an alien admtted to the
United States for pernmanent residence shall be deened a citizen of
the State in which such alienis domciled.”). Because both Landry
and Hartford I nsurance, who settled with Hospital on Septenber 22,
1999, were al so Louisiana residents, the case as filed contained a
jurisdictional defect.

Federal jurisdiction generally depends on the facts that exi st

when the case is filed. See Newrman-Geen, Inc. v. Alfonzo-Larrain,

490 U.S. 826, 830, 109 S. . 2218, 2222 (1989). It is well
settled, however, that jurisdictional defects can be cured.

Federal Rule of Cvil Procedure 21, for instance, allows district



courts to dismss dispensable nondiverse parties to perfect

jurisdiction. Newran-Geen, 490 U S. at 832. The Suprene Court

has recognized that parties “should not be conpelled to junp
t hrough these judicial hoops nerely for the sake of hypertechni cal
jurisdictional purity.” 1d. at 837. Simlarly, the Suprene
Court has found that the absence of conplete diversity at the tine
of renoval is not fatal to federal court adjudication, as |ong as
federal jurisdiction requirenents are net at the tine the judgnent

is entered. Caterpillar, 519 U S at 64. Thus, as long as the

jurisdictional defect is cured by the tinme of judgnent, the
district court’s judgnent is valid.

Here, although there was a | ack of conpl ete diversity when the
case was filed, and therefore no jurisdiction, the settlenent of
t he nondi verse parties cured the jurisdictional defect before the
final judgnment was entered. Hospital settled with Landry and
Hartford on Septenber 22, 1999. Hospital filed his motion to
reconsider entry of sunmary judgnent on Cctober 6, 1999, and filed
his nmotion to dismss for |ack of subject matter jurisdiction on
Novenber 8, 1999. The court issued its final judgnent on
Novenber 16, 1999. Thus, because the jurisdictional defect was
cured before the court’s final judgnent, the district court had
jurisdiction to deny the notion for a newtrial and issue a final

j udgnent . After the final judgnent was entered, the court



correctly determned that the notion to dism ss for | ack of subject
matter jurisdiction was noot.
1]

Hospital sought damages from Sears on all four theories of
products liability under the Louisiana Products Liability Act
(“LPLA"): defective construction or manufacturing, defective
design, failure to warn and breach of express warranty. See La.

Rev. Stat. Ann. § 9:2800.55-2800.58; Pickett v. RTS Helicopter, 128

F.3d 925, 928 (5th G r. 1997). In granting sumary judgnment, the
district court determned that Hospital had failed to produce
sufficient evidence for any of the products liability clains.

We review the district court’s grant of summary judgnent de

novo. Transitional Learning Comunity at Gal veston, Inc. v. United

States Ofice of Personnel Managenent, 220 F.3d 427, 429 (5th Cr

2000). "Summary judgnent is appropriate when the evidence, viewed
in the light nost favorable to the nonnoving party, presents no
genui ne issue of material fact and shows that the noving party is

entitled to judgnent as a matter of law. " Kapche v. Gty of San

Ant oni o, 176 F.3d 840, 842 (5th Cr. 1999)(citing R ver Prod. Co.

Inc. v. Baker Hughes Prod. Tools, Inc., 98 F. 3d 857, 859 (5th Gr

1996) (in turn citing Fed. R Cv.P. 56(c))).
First, for aclaimof defective manufacturing or construction,

Hospital nmust prove that the product “deviated in a material way



fromthe manufacturer’s specifications or perfornmance standards for
the product or from otherw se identical products manufactured by
the sanme nmanufacturer” at the “tinme the product left its
manufacturer’s control.” La. Rev. Stat. § 9:2800.55. Hospita
failed to produce any evidence showing that the |adder failed to
meet the manufacturer’s specifications at the tinme it left the
manuf acturer’s control. In fact, Landry’ s testinony indicates
that, at the tinme of purchase, the |adder had all its rubber
footings. Because Hospital had the burden of proving that the
specifications were not net, we agree with the district court’s
determ nation that Sears was entitled to summary judgnent on the
defective conposition or construction claim

Second, Hospital’'s defective design claim requires him to
prove that “(1) [t]here existed an alternative design for the
product that was capabl e of preventing the clai mant’ s damages”; and
“(2) [t]he likelihood that the product’s design would cause the
claimant’s damage and the gravity of that danage outwei ghed the
burden on the manufacturer of adopting such alternative design.”
La. Rev. Stat. Ann. 8§ 9:2800.56. Hospital did not retain an expert
or present technical evidence of an alternative design for the
stepl adder that would have prevented his injuries. Show ng that
injury resulted froma product is not sufficient to avoid sumary

j udgnent under the LPLA. Theriot v. Danek Medical, Inc., 168 F. 3d




253, 256 (5th Gr. 1999). Thus, we find that the district court
properly found that Hospital failed to introduce evidence
supporting the existence of a design defect.

Third, Hospital clains that the stepladder was unreasonably
dangerous because it contained an inadequate warning. La. Rev.
Stat. Ann. 8§ 9:2800.57. A warning is not required, however, if
“[t]he product is not dangerous to an extent beyond that which
woul d be contenplated by the ordinary user or handler of the
product.” 1d. The | adder was | abel ed with setup, clinbing and use
instructions. Hospital failed to identify what warning shoul d have
been nmade, and how the product was dangerous to an extent beyond
that contenplated by an ordinary user. Thus, the district court
properly granted sunmary judgnent on Hospital’s failure to warn
cl ai ms.

Fourth, a finding that a product is unreasonably dangerous
because of a nonconformty with an express warranty requires an
express warranty by the manufacturer that induced the claimant to
use the product. La. Rev. Stat. 8§ 9:2800.58. Hospital failed to
identify any express warranty breached by Sears. The district
court therefore correctly granted sunmary judgnent on t he breach of

express warranty claim



|V
Because we find that the district court had jurisdiction to
enter its final judgnent and that it correctly granted summary
judgnent for Sears, the district court’s judgnent is

AFFI RMED.



