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Judge.?

PER CURI AM 2

Inthis Louisianadiversity action, Louisiana resident Charles
Turan and hi s Loui si ana corporation, Deep Ccean Resource Devel opers
(Deep Ccean), appeal the dism ssal of Universal Plan Investnents
Limted (Universal I nvestnents) for Jlack of in personam
jurisdiction and Universal Investnents’ parent, Tyson Foods, Inc.

(Tyson), for forumnon conveni ens. Anong other things, Appellants

District Judge of the Southern District of Texas, sitting by
desi gnation

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



cont end: the district court should have inputed to Universal
| nvestnents (Tyson’s subsidiary) Tyson’s jurisdictional contacts
wth the forum state, Louisiana; and, concerning Tyson, the
district court failed to properly balance private and public
interest factors, including not affording appropriate deference to
Appel lants’ choice of forum W AFFIRM but REMAND for
nmodi fication of the judgnent.
| .

In October 1990, Turan, a Louisiana resident, and Deep Ccean,
hi s Loui si ana corporation, entered into an agreenent w th Shanghai
Fish Processing Factory (Shanghai Fish) of Shanghai, People’s
Republic of China, to create a joint venture for the processing and
mar keting of fish products. |In furtherance of the joint venture,
Appel l ants created Universal Investnents and incorporated it in
Hong Kong. In March 1991, Universal Investnents and Shanghai Fish
agreed to establish a joint venture corporation, Ccean Wealth Fi sh
Products Corporation (Ccean Walth).

Arctic Al aska Fisheries Corporation (Arctic Al aska), a deep-
sea fishery located in Seattle, Washington, was attracted by the
mar keti ng of Ocean Wealth’s fish-processing services. By Novenber
1991, Arctic Al aska had acquired 80 percent ownership of the newy
formed Universal I nvestnents, with Turan retaining the remaining 20
percent. In 1992, Tyson acquired all the shares of Arctic Al aska,

including its interest in Universal |nvestnents.



Accordi ng to Appell ants: Tyson assuned control over Universal
| nvest nents and the Ocean Wealth joint venture, and operated them
solely for its benefit; and in April 1997, Tyson caused Uni versal
| nvestnents to issue, without notice to Appellants, approxi mately
24,000 shares of voting stock and approxi mately 6,000 shares of
non-voting stock to Tyson’s subsidiaries, reducing Turan’s forner
20 percent interest in Universal Investnents to |less than one
per cent .

Appellants claim a breach of fiduciary duties from
m smanagenent and waste and/or breach of contract and quasi-
contractual obligations, and continuing tortious conduct. They
claimthis caused themdamages in the formof |ost profits fromthe
Ccean Wealth joint venture, lost wvalue in their Universal
| nvest nents i nvestnent, and | ost opportunity for profits fromother
proj ects. These damages are allegedly the result of Appellees
setting the price of Ccean Walth's fish processing so | ow that
Uni versal Investnents did not receive a profit.

Based on nunerous grounds, pursuant to Rule 12 of the Federal
Rul es of G vil Procedure, Appellees noved to dismss. Pursuant to
a conprehensi ve and wel | -reasoned opi nion, the notion was granted
as to Universal Investnents for |ack of personal jurisdiction; as

to Tyson, for forum non conveniens. Turan v. Universal Plan |nv.

Ltd., 70 F. Supp. 2d 671 (E.D. La. 1999).



.

These bases for the dism ssals are contested here. Therefore,
at issue is: whet her the district court erred by dismssing
Uni versal Investnents for lack of personal jurisdiction; and
whether it clearly abused its discretion by dism ssing Tyson for
f orum non conveni ens.

A

Absent any dispute as to relevant facts, the district court’s
jurisdictional ruling is reviewed de novo. Marat hon G| Co. wv.
A.G Ruhrgas, 182 F.3d 291, 294 (5th Gr. 1999). When all eged
jurisdictional facts are disputed, we resolve all conflicts in
favor of the party seeking to invoke the court’s jurisdiction.
Ruston Gas Turbines, Inc. v. Donaldson Co., 9 F.3d 415, 418 (5th
Cr. 1993).

Two requirenents nust be net before a district court can
exerci se personal jurisdiction over a nonresident defendant: that
def endant nust be anenable to service of process under the forum
state’s long-arm statute; and the assertion of personal
jurisdiction nust be consistent with the Due Process C ause of the
Fourteenth Anmendnent. E.g., Dickson Marine Inc. v. Panalpina,
Inc., 179 F.3d 331, 336 (5th Gr. 1999). Because Loui siana’s |ong-
arm statute extends to the limts of due process, we need only
deci de whether subjecting Universal Investnents to suit in

Loui si ana woul d of fend due process. |d.



It wll not be offended if the nonresident has “certain
m ni mum contacts with [the forumstate] such that the maintenance
of the suit does not offend ‘traditional notions of fair play and
substantial justice’”. International Shoe Co. v. Washi ngton, 326
U S. 310, 316 (1945) (enphasis added) (quoting MIIliken v. Myer,
311 U. S. 457, 463 (1940)). The nonresident’s contacts with the
forum state should be such that it “reasonably should anticipate
being haled into court there”. Mrathon G| Co., 182 F.3d at 295
(quoting World-Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286
(1980)). The “m ninum contacts” requirenent is satisfied if the
contacts give rise to either “specific” or “general” personal
jurisdiction. 1d. Neither basis is present in this case.

1

“Specific” jurisdiction exists when a nonresident corporation
“has purposefully directed its activities at the forum state and
the litigation results fromalleged injuries that arise out of or
relate to those activities”. Kelly v. Syria Shell Petrol eum Dev.
B.V., 213 F. 3d 841, 854 (5th Cr.) (citation omtted; enphasis in
original), cert. denied, 121 S. C. 426 (2000). Appel | ant s
mai ntain specific jurisdiction exists for Universal |nvestnents
because of its business neetings in Louisiana and its tel ephone,

mai |, and facsimle communi cati ons wth Appellants during and after

its formati on.



Business neetings in the forum state and related
communi cations, however, are not sufficient to establish the
requi site “mni mum contacts” unl ess Appellants’ clains arose from
those activities. See Mrathon G| Co., 182 F.3d at 295.
Appel lants’ clains did not so arise; instead, they arose out of the
all eged wongful acts commtted by Appellees in Universal
I nvestnents’ officein Seattle, Washi ngton. Universal | nvestnents’
contacts with Louisiana rested on nothing nore than the nere
fortuity that Appellants happened to be residents there. See
Patterson v. Dietze, Inc., 764 F.2d 1145, 1147 (5th Cr. 1985).
Further, Universal Investnents could not reasonably anticipate
bei ng sued in Louisiana as a result of attendi ng busi ness neeti ngs
there, as well as sending various comrunications to Appellants,
because those contacts concerned its business in Hong Kong. See
Marat hon G| Co., 182 F. 3d at 295. Universal Investnents has never
done business in Louisiana.

2.

“General” jurisdictionexistsif anonresident’s contacts with

the forumstate are “conti nuous, systematic, and substantial”. Id.
a.

Appel l ants offer no evidence that Universal I|nvestnents had
any contact wth Louisiana other than those discussed above.
Needl ess to say, they do not constitute the requisite “continuous”

and “systematic” contacts. See id.
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b.

Apparently, because of the |ack of such contacts, Appellants
maintain that, for general jurisdiction, Tyson’ s substantial
contacts with Loui si ana should be i nputed to Universal |nvestnents,
its subsidiary. They rely primarily upon Hargrave v. Fibreboard
Corp., 710 F.2d 1154 (5th Cr. 1983).

Hargrave delineated the factors that nust be considered in
determ ning whether a parent can be held anenable to persona
jurisdiction because of the acts of its subsidiary. Di ckson
Marine, 179 F.3d at 338. Cenerally, what is required is evidence
that the parent asserts such control over its subsidiary that the
subsidiary is, in reality, the parent’s agent or alter ego. 1d.
The Hargrave factors include:

(1) anmount of stock owned by the parent of the

subsidiary; (2) did the two corporations have

separate headquarters; (3) did they have

comon officers and directors; (4) did they

observe corporate formalities; (5) did they

mai ntai n separate accounting systens; (6) did

the parent exercise conplete authority over

gener al policy; (7) did the subsidiary

exercise conplete authority over daily

oper ati ons.
Di ckson Marine, 179 F.3d at 339 (citing Hargrave, 710 F.2d at
1160). Al t hough Hargrave analyzed the elenents necessary to
subj ect a parent to personal jurisdiction because of the activities

of its subsidiary, “the sanme legal principles apply” when

jurisdiction is sought over the subsidiary because of the



activities of its parent. \Walker v. Newgent, 583 F.2d 163, 167
(5th CGr. 1978) (based on agency relationship between parent and
its subsidiary, parent’s contacts with forumstate nmay be i nputed
to subsidiary), cert. denied, 441 U S. 906 (1979).

Courts presune the institutional independence of related
corporations when determning if one’s contacts with a forumstate
can be the basis for a related corporation’ s contacts. Di ckson
Marine, 179 F.3d at 338. This presunption nmay only be overcone by
clear evidence, with the “burden ... on the proponent of the
agency/alter ego theory”. 1d.

Appel  ants have not shown, by the requisite clear evidence,
such a rel ati onshi p between Tyson and Uni versal | nvestnents. Tyson
owns a substantial anount of Universal Investnents’ stock, and,
thus, exercises authority over its general policy and daily
oper ati ons. However, the corporations have different corporate
headquarters. Further, Appellants have not shown: that Tyson and
Uni versal Investnents share conmon officers or directors; that they
have failed to observe corporate formalities; or that they do not
mai ntai n separate accounting systens.

B

Pursuant to the doctrine of forum non conveniens, a federal
district court can decline to exercise jurisdiction “where it
appears that the convenience of the parties and the court and the

interests of justice indicate that the action should be tried in
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another forunf. In re Air Crash D saster Near New Ol eans, La.,
821 F.2d 1147, 1153-54 (5th G r. 1987) (en banc) (citations
omtted), vacated on other grounds sub nom Pan Am Wrld A rways,
Inc. v. Lopez, 490 U. S. 1032 (1989). No single private or public
interest factor is given conclusive weight; instead, and not
surprisingly, the central focus of the inquiry is convenience.
D ckson Marine, 179 F.3d at 342.

A dismssal for forum non conveniens may not be reversed
unl ess there has been a clear abuse of discretion. Piper Aircraft
Co. v. Reyno, 454 U S. 235, 257 (1981). W review the district
court’ s deci sion-nmaki ng process and concl usion and determne if it
is reasonabl e. In re Air Crash D saster, 821 F.2d at 1167.
Rest at ed, we cannot performa de novo anal ysis and nake the initial
determnation for the district court. |Id.

1

Before applying the doctrine, the district court nust first
determ ne whet her an avail abl e and adequate foreign forum exists.
ld. at 1165. For Hong Kong, the district court found: Hong Kong
is avail abl e, because Appel | ees consented to the service of process
and to the jurisdiction of a Hong Kong court; and, Hong Kong is
adequat e, because Appellants can pursue relief for their clained
injuries under Hong Kong law. Turan, 70 F. Supp. 2d at 676-77

Appel l ants do not contest these findings.



2.

If, as in this case, the district court makes a positive
avai | abl e- and- adequate-foreign-forum finding, it should then
consider the following private interest factors, weighing in the
bal ance the rel evant deference given the plaintiff’s initial choice
of forum

the relative ease of access to sources of
proof; availability of conpul sory process for
attendance of unwilling, and the costs of
obtai ning attendance of wlling, Wwtnesses;
probability of viewof premses, if viewwould
be appropriate to the action; and all other
practical problens that nake trial of a case
easy, expeditious and inexpensive. There may

al so be questions as to the enforc[ea]bility
of a judgnent if one is obtained.

In re Air Crash Disaster, 821 F.2d at 1162. Wen analyzing the
private interest factors, the court nust al so consi der whet her the
motion to dismss was tinely filed. |[|d. at 1165.

Citing D ckson Marine, the district court concluded that the
bal ancing of private interest factors favored dism ssal because
Hong Kong was a nore convenient forum than Louisiana and was the

focal point of the litigation. Turan, 70 F. Supp. 2d at 677. It

f ound: Hong Kong is the focal point, because Appellants’
allegations, |like those in Dickson Marine, necessitate exam ning
W t nesses, docunent s, and records relating to Universal

| nvest nents’ Chi nese operations; Appellants’ choice of forum does

not outweigh the unnecessary burdens of trying Appellees in
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Loui siana for activities focused in Hong Kong; Appellants can
enforce a judgnent agai nst Universal |Investnents in Hong Kong; and,
Appel l ees tinely noved to dismss. |d.

Appellants maintain that Tyson did not neet its burden of
production. Overly detailed affidavits are not required; what is
required is “enough information to enable the District Court to
bal ance the parties’ interests”. Reyno, 454 U.S. at 258; Inre Air
Crash Disaster, 821 F.2d at 1164-65. Qobviously, the detail
requi red depends on the facts of each case. In re Air Crash
Di saster, 821 F.2d at 1165 n. 28.

Appel  ants note that Appellees did not submt affidavits; but,
they did cite to Appellants’. Along this line, Appellants assert
that Tyson has not identified specific wtnesses in Hong Kong.
However, the Suprene Court has excused such detail in cases where
crucial witnesses are difficult to identify or interview See
Reyno, 454 U.S. at 258; Inre Air Crash Disaster, 821 F.2d at 1164-
65 & n.28. Based upon the record (specifically, Appellants’
conplaint and affidavits), the district court had enough
information to decide the forum non conveniens issue.

Appel lants’ contention that the district court did not
properly weigh the requisite private interest factors is wthout
merit. Hong Kong is the focal point of this litigation, because it
involves the internal governance of a Hong Kong corporation,
Uni versal Investnents. See Dickson Marine, 179 F.3d at 343; see

11



al so Koster v. (Anerican) Lunbernens Mut. Cas. Co., 330 U S. 518,
527 (1947) (although no rule requires dism ssal upon nere show ng
that trial wll involve issues relating to internal affairs of
foreign corporation, it is factor which may “show conveni ence of
parties or wtnesses, the appropriateness of trial in a forum
famliar with the law of the corporation’s domcile, and the
enforceability of the renedy if one be granted”).

Mor eover, Appellants seek danages in the formof |ost profits
from the Ocean Walth joint venture and |ost opportunity for
profits from other joint projects with the Chinese governnent.
Thi s requires exam ni ng Wi t nesses and evidentiary materials rel ated
to Universal Investnents’ Chinese operations. For exanple, and as
noted, Appellants allege that Appellees, anong other things,
surreptitiously diluted Appellants’ i nt er est in  Universal
| nvest nents and mani pul ated the price for fish processing charged
by the Ccean Wealth joint venture. The propriety of Chinese fish
processi ng prices nust necessarily be proved, at least in part, by
Chi nese W t nesses.

Appel l ants protest that nmany key w tnesses and docunents are
| ocated either in Louisiana or elsewhere in the United States
However, this essentially concerns the quantum of Appell ees’ proof
rather than its substance, “a basis on which we are highly

reluctant to find an abuse of discretion”. Robinson v. TCl/US Wst

Communi cations Inc., 117 F.3d 900, 909 (5th Gr. 1997). Further,

12



nothing in the record suggests this case should be tried in
Loui si ana (as opposed to the State of Washi ngton, where the all eged
wr ongdoi ng occurred). 1d. at 908-009.

Appel l ants al so contend that the district court failed to give
sufficient deference to their choice of forum That choice is
entitled to greater deference when, as here, the plaintiff has sued
in his honme forum Reyno, 454 U.S. at 249. Thus, “[i]n any
bal anci ng of conveniences, a real show ng of convenience by a
plaintiff who has sued in his honme forumw ||l normally outwei gh the
i nconveni ence the defendant may have shown”. ld. at 256 n.23
(quoting Koster, 330 U.S. at 524). However, “[a] citizen’s forum
choi ce should not be given dispositive weight”. | d. (enphasis
added). Although a resident plaintiff deserves nore deference than
a foreign plaintiff, “dismssal should not be automatically barred
when a plaintiff has filed suit in his hone foruntf. 1d. (enphasis
added) . Instead, “if the bal ance of conveni ences suggests that
trial in the chosen forumwoul d be unnecessarily burdensone for the
def endant or the court, dismssal is proper”. Id.

The district court gave Appellants’ forum choi ce t he def erence
Reyno demands: “Although Louisiana plaintiffs initially selected a
Loui siana forum ..., their choice of forum does not outweigh the
unnecessary burdens of trying non-resident defendants in Louisiana
for activities focused in Hong Kong”. Turan, 70 F. Supp. 2d at 677

(enphasi s added) . Further, Appellants made no “real show ng of

13



conveni ence”. The district court found that, even if sone of the
W t nesses and evidentiary materials were not easily accessible in
Hong Kong, Appellants did not assert that the ngjority of w tnesses
and docunents were in Louisiana. |d. Al so, because Louisiana does
not have personal jurisdiction over the other naned defendant,
Uni versal Investnents (pursuant to our earlier holding), it clearly
is not a convenient forum See Calavo Gowers of Calif. wv.
Cenerali Belgium 632 F.2d 963, 966 (2d Cr. 1980), cert. denied,
449 U. S. 1084 (1981).

Finally, Appellants assert that the district court failed to
find Hong Kong | aw offered either a nmechanism for conpelling non-
Chinese residents to testify, or that there is a procedural device
for perpetuating such testinony for trial-use. However, the
district court was only required to analyze relevant private
interest factors. In re Alr Crash Disaster, 821 F.2d at 1164.
Because the non-Chinese witnesses identified by Appellants are
affiliated either with them or with Appellees, and the court
ordered Appellees to stipulate to litigating, receiving service of
process, and participating in discovery, al | wthin the
jurisdiction of Hong Kong, it was not required to nmake such a
finding. See Turan, 70 F. Supp. 2d at 678.

3.
|f, as here, the private interest factors weigh in favor of

dismssal, no further inquiry is required. In re Ar GCrash
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Di saster, 821 F.2d at 1165. On the other hand, if the district
court concludes that the private interest factors do not weigh in
favor of dismssal, it nmust consider the follow ng public interest
factors:

the admnistrative difficulties flowng from
court congestion; the local interest in having
| ocal i zed controversies resolved at hone; the
interest in having the trial of a diversity
case in a forumthat is famliar wth the |aw
t hat nust govern the action; the avoi dance of
unnecessary problens in conflicts of law, or
in application of foreign law, and the
unfairness of burdening <citizens in an
unrelated forumw th jury duty.

ld. at 1162-63.

Al t hough, as discussed, the district court found the bal ance

of private interest factors favored dismssal, it did consider the
public interest factors. Turan, 70 F. Supp. 2d at 678. | t
concl uded they, too, favored dism ssal because “litigation in the

Eastern District of Louisiana would prove unduly burdensone on the
comunity and further no comunity interest”. | d. (enphasis
added) .

Thi s concl usion was not unreasonable. Hong Kong | aw applies
to at | east sone of Appellants’ clainms. See Duckworth Whods Tire
Serv., Inc. v. Johnson, 557 So. 2d 311, 313 (La. C. App. 1990)
(“We agree that it was not proper for the trial court to apply
Loui siana corporate law to the internal activities of an out-of-

state corporation which itself had no connection with Louisiana.”
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(enphasi s added)). The need to apply foreign | aw favors di sm ssal.
Reyno, 454 U.S. at 260. Further, Louisiana does not have an
interest in the litigation other than Appellants’ Louisiana
residency. See Dickson Marine, 179 F.3d at 343 (dism ssing case
for forumnon conveni ens despite plaintiffs’ Louisiana residency).

In sum the district court did not clearly abuse its
discretion by dismssing Tyson on the basis of forum non
conveni ens. See In re Air Crash D saster, 821 F.2d at 1165-66
(“[ E] ven when the private conveni ences of the litigants are nearly
in balance, a trial court has discretion to grant forum non
conveni ens dism ssal upon finding that retention of jurisdiction
woul d be unduly burdensone to the conmunity, that there is little
or no public interest in the dispute or that foreign law wl|
predom nate if jurisdictionis retained.” (quoting Pain v. United
Techs. Corp., 637 F.2d 775, 792 (D.C. Cr. 1980), cert. denied, 454
U S. 1128 (1981))).

4.

I f the district court concludes the action shoul d be di sm ssed
in favor of trial in a foreign forum it nust ensure: t he
plaintiff canreinstate his actionin the alternative forumw t hout
undue i nconveni ence or prejudice; and, if the defendant obstructs
such reinstatenent, the plaintiff canreturn to the Anerican forum
Id. at 1166. The district court did so: “The Court ... reserves

the right of the plaintiffs to return to this forum if the
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def endants prevent themfromreinstating their clains in Hong Kong
or if the plaintiffs suffer undue inconvenience or prejudice in
doing so.” Turan, 70 F. Supp. 2d at 678. In addition, the
district court conditioned the dism ssal on Appellees’ consent to
“l'itigate, submt to service of process, engage in discovery, and
consent to the enforceability of a judgnent, all wthin the
jurisdiction of Hong Kong”. Id.

The judgnent, however, does not include these conditions and
conti ngenci es. In the alternative, Appellants request its
nmodi fication of the judgnent to incorporate them W agree that it
shoul d be so nodifi ed.

L1l

For the foregoing reasons, the dismssals of the two
defendants are AFFIRMED, with this matter to be REMANDED to the
district court for nodification of the judgnent.

AFFI RMED as to di sm ssal s;
REMANDED f or nodi fication of judgnent
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