IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31372
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
CLI FTON RCDNEY COITEN
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 99-CR-85-ALL-C

June 6, 2000

Before KING Chief Judge, and WENER and BARKSDALE, Circuit
Judges.

PER CURI AM *

In this direct crimnal appeal, Cifton Rodney Cotten argues
that the district court did not afford himthe right to
al l ocution before sentencing himto 24 nonths of inprisonnent
upon his guilty plea to wire fraud. Rule 32 of the Federal Rules
of Crimnal Procedure nandates that a defendant be given the
opportunity “to nmake a statenment and [] present any information
in mtigation of sentence.” Fed. R Cim P. 32(¢c)(3)(C; United
States v. Myers, 150 F.3d 459, 462 (5th Cr. 1998). To conply

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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wth Rule 32, “the court, the prosecutor, and the defendant nust
at the very least interact in a manner that shows clearly and
convincingly that the defendant knew he had a right to speak on
any subject of his choosing prior to the inposition of sentence.”
Mers, 150 F.3d at 462. It is not enough that the sentencing
court addresses a defendant on a particular issue, affords
counsel the right to speak, or hears the defendant’s specific
objections to the PSR 1d. at 461-62 & n.3. W review a

determ nati on whether the defendant was allowed his right to

al l ocution de novo. |d. at 461.

A review of the sentencing transcript reveals that the
district court did not afford Cotten his right to allocution.
Accordingly, Cotten’s sentence is VACATED and the case is
REMANDED for resentencing so that Cotten nmay exercise his right
to all ocution.

Since the issues raised by the sentence nay ari se again, we
address them Cotten also argues that the district court’s
decision to depart upward at sentencing was an ex post facto
application of the law. He also argues that there was not a
sufficient factual basis to support the court’s finding that he
used mass-marketing to recruit his victins. Although he
chal | enged the departure on other grounds at sentencing, Cotten
failed to object to the upward departure on the grounds he now
urges on appeal; therefore, his argunents are |[imted to pl ain-

error review. See United States v. Alford, 142 F.3d 825, 830

(5th Gr. 1998). Cotton has failed to denonstrate plain error in

the district court’s upward departure.
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VACATED and REMANDED f or resentencing.



