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PER CURI AM *

Primarily at issue is an eyewi tness identification of Jernard
Lewws for a nurder he commtted. Lews also challenges the
sufficiency of the evidence for his drug conspiracy conviction and
t he exclusion of inpeachnent testinony by his former attorney. W

AFFI RM

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

On 15 April 1997, Albert Cortez, a crack cocaine addict who
l[ived in the Seventh Ward of New Ol eans, was shot and killed
Leshara El -Am n, a resident of that ward, clainmed she w tnessed the
murder. After giving Lewi s’ nicknanme to the police that My, she
sel ected his photograph froma |ineup that August. That Decenber,
El - Am n was approached by Adoni s Thonpki ns, Christopher Frank, and
anot her; Frank shot El-Amn. As a result, she is confined to a
wheel chai r.

In January 1999, Lewis and 12 co-defendants were charged with
conspiracy to distribute cocai ne base and cocai ne hydrochloride, in
violation of 21 U S . C. 88 841(a)(1l) and 846. Lewis was also
charged with using a firearmin relation to a drug-trafficking
crime, inviolation of 18 U.S.C. § 924(c)(1); this charge concerned
the fatal shooting of Cortez, an alleged crack cocai ne custoner.

Severed from his co-defendants’ trial, Lewis’ comenced in
August 1999. El-Amn testified that, on the night of Cortez’s
mur der, she had just spoken with hi mon the tel ephone, and pl anned
to neet himon the street. As Cortez approached her, she saw a car
pul I beside him Soneone in the car called to Cortez; El-Amn
heard a gunshot, saw Cortez fall to the ground, and saw Lew s exit
the car and shoot him several nore tines.

Being frightened, El-Amn ran to her hone. A few m nutes

| ater, the sane car stopped at El-Am n’s house; Lew s and anot her



exited and told El-Amn not to say anything, or they would kil
her. El-Amn recalled that, a few days before Cortez was kill ed,
she overheard Cortez tell Lewis he did not have his noney, and
Lews reply, “You better have”.

Regarding El-Am n’s being shot in Decenber 1997, Thonpki ns,
one of Lews co-defendants, testified that Trevor WIIians,
anot her co-defendant, offered him nine ounces of cocaine to kill
El-Am n, so that Lewis could be released frompre-trial detention
by Christmas. (Lew s had been arrested on 7 August 1997, the day
El - Am n pi cked hi mfromthe photographic |ineup.) Thonpkins denied
havi ng pl ayed a part in the shooting, but acknow edged t hat he t ook
one-third of the paynent.

Lewws’ notion to suppress concerning the photographic
identification by El-Am n was deni ed; she identified himin-court.
A jury found Lewis guilty. He was sentenced, inter alia, to life
in prison for the conspiracy conviction, and to a consecutive 60-
nonth sentence for the firearm conviction.

1.

Lew s contends the district court erred by: admtting into
evidence El-Am n’s identification testinony; denying his notion for
judgnent of acquittal; and refusing to admt the testinony of his

former attorney.



A

Concerning the denial of Lewis’ notion to suppress El-Amn’s
identification testinony, “[t]he adm ssibility of identification
evidence and the fruits therefromraises a m xed question of |aw
and fact on appeal”. United States v. Brown, 217 F.3d 247, 259
(5th Gr.), cert. denied, 121 S. C. 415 (2000). The district
court’s factual findings are reviewed for clear error. |d.

A suppression hearing was held in July 1999. Detective
Stoltz, the |lead hom cide detective, testified that, in My 1997
(approxi mately one nonth after Cortez’s nurder), El-Amn told the
police “Nardi” killed Cortez. Believing Jernold Parker to be
“Nardi”, the police, on 28 July 1997, showed El - Am n a phot ogr aphi c
I i neup, which included Parker’s phot ograph. El -Am n pi cked Parker,
telling the police she was 40 percent sure he killed Cortez. The
police, however, |ater elimnated Parker as a suspect, and began to
suspect Lewis. On 5 August 1997, El-Amin told the police that the
killer was 5'8" tall and had gold teeth; Lews, however, is
approximately 6'1" tall and has no gold teeth.

Two days later, on 7 August, a second photographic |ineup
whi ch included Lewi s’ photograph, was shown to El-Am n. Because
she did not cooperate with the police, they warned her she coul d be
charged with obstruction of justice if she did not identify a

suspect. El-Am n picked Lew s’ photograph.



At the suppression hearing, El-Amn testified: she w tnessed
Cortez’s nurder, and knew the perpetrator from the nei ghborhood;
al though she did not know the perpetrator’s nane, she knew his
ni cknanme was “Nardi”; she had lied to the police, but did so
because she wanted to get them®“off of [her] back”; at the 7 August
i neup, she kept picking people and “pl ayi ng ganes with the police”
because she “was scared” and “didn’t want to get involved’;
al t hough the police would say “[t]hat’s not true, or | knowit’'s
not true” when she picked soneone other than Lewis, they did not
make her pick Lews or ask her to lie; and when she wtnessed
Cortez’s nurder and made this identification, she was addicted to
crack cocai ne. (Enphasis added.)

At the hearing s conclusion, the district court denied Lew s’
suppression notion. It found: “the identification procedure was
not inpermssibly suggestive” and “did not pose a substantial
i kel i hood of irreparable msidentification”. (Enphasis added.)

Determning the adm ssibility of an eyewi tness identification
at trial, followwng a pre-trial photographic identification,
requi res examning two el enents —those consi dered by the district
court: whet her the photographic array was inpermssibly
suggestive; and, if so, whether, based upon the totality of the
ci rcunst ances, “the display posed a very substantial |ikelihood of

irreparable msidentification”. Brown, 217 F.3d at 260 (enphasis



added; citations omtted). For this determnation, “reliability is
the linchpin”. Manson v. Brathwaite, 432 U S. 98, 114 (1977).

The follow ng factors should be considered: opportunity of
the wwtness to view the perpetrator at the tinme of the crine; the
W tness’ degree of attention; the accuracy of the witness’ prior
description of the perpetrator; the |l evel of certainty denonstrated
at the confrontation; and the I ength of tinme between the crinme and
the confrontation. 1d. “Against these factors is to be wei ghed
the corrupting effect of the suggestive identification itself.”
| d. (enphasis added).

As noted, El-Amn testified at the suppression hearing that
she knew Lewi s from her nei ghborhood, thereby converting the issue
into one of credibility, not reliability. United States .
Fer nandez- Roque, 703 F.2d 808, 814 (5th Cr. 1983). Thus, even
assum ng t he phot ographi c |i neup was i nperm ssi bly suggestive, see
Brown, 217 F.3d at 260, there was not, under the totality of the
ci rcunst ances, a subst anti al I'i kel i hood of i rreparable
m sidentification. |d.

Accordingly, the district court did not err in allowng the
jury to consider El-Amn’s identification testinony. Manson, 432
U S at 116. Any inconsistencies in it were properly resolved by
the jury. ld. (“Juries are not so susceptible that they cannot
measure intelligently the weight of identification testinony that

has sonme questi onabl e feature.” (enphasis added)). For exanple, at
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Lewis' trial, El-Amn testified, for the first tine, that she had
purchased crack cocaine from Lew s. She also testified she
prostituted herself with Lewis after Cortez was nurdered.

Lewws contends, for the first tinme on appeal, that the
phot ographic arrays were inperm ssibly suggestive because they
i ncl uded phot ographs of individuals with comon nanes, not physi cal
simlarities. Lewis’ failure to raise this issue at trial
constituted a waiver. United States v. Chavez-Val encia, 116 F.3d
127, 129 (5th Cir.), cert. denied, 522 U S. 926 (1997).

B

After the jury returned its guilty verdict, Lew s noved for
judgnent of acquittal, pursuant to Federal Rule of Crimnal
Procedure 29(c). Concluding that the evidence, when viewed in the
light nost favorable to the verdict, would permt a rational trier
of fact to find Lewis guilty beyond a reasonable doubt on both
charges, the district court denied the notion. Lew s contests that
denial only as to his conspiracy conviction.

We review de novo the denial of an acquittal notion. E. g.
United States v. Medina, 161 F.3d 867, 872 (5th Cr. 1998), cert.
denied, 526 U S. 1043 (1999); United States v. Allison, 616 F.2d
779, 784 (5th Cr.), cert. denied, 449 U S. 857 (1980). Lew s
having tinely noved for judgnent of acquittal, and because the
nmotion is treated as a challenge to the sufficiency of the evidence

to convict, we viewthe evidence in the light nost favorable to the



Governnent, with all reasonable inferences nade in support of the
jury’'s verdict. E g., United States v. Gl lardo-Trapero, 185 F. 3d
307, 313-14 (5th Gr. 1999), cert. denied, 528 U. S. 1127 (2000).
The verdict nust be affirnmed if a reasonable jury coul d have found,
beyond a reasonabl e doubt, that the evidence proved the essenti al
elements of the crinme. 1d. at 314.

As noted, Lewis challenges the sufficiency of the evidence
only for his conspiracy conviction; he does not do so for his
firearmconviction. |In order to establish a drug conspiracy under
21 U S.C. 8§ 846, the Governnent nust prove: (1) an agreenent
exi sted between two or nore persons to violate the narcotics | aws;
(2) each alleged conspirator knew of, and intended to join, the
conspi racy; and (3) each alleged <conspirator voluntarily
participated in it. E.g., Brown, 217 F.3d at 254. “A
conspiratorial agreenent may be tacit and may be proved by
circunstantial evidence, including evidence of concerted action
anong co-conspirators.” | d. O course, nere presence and
association wth wongdoers is insufficient to authorize a
conviction; but, it is a fact the jury may consider in conjunction
with other evidence in reaching its verdict. 1d.

The evidence at trial was that, beginning in the early 1990s,
co-defendants Brian Jones and Cifford Baptiste supplied drugs to
t he ot her co-defendants who, acting as street-|evel deal ers, openly

sold those drugs to custoners on two street corners in their



nei ghbor hood in the Seventh Ward. Generally, the nen sold drugs in
two separate groups, although occasionally group nenbers woul d “m x
and mngle”. One group sold drugs at the corner of Rochebl ave and
LaHarpe Streets (the Rocheblave group); the other, at the nearby
corner of Dorgenois and Lapeyrouse (the Dorgenois group). Lews
usually sold with the latter.

Thomas Encl arde, one of the sellers fromthe Rochebl ave group,
testified: “[I']f me, you, and sonebody else [are] sitting on a
porch [in the neighborhood], we all have drugs. Now, every tine
sonebody cone[s] up, like we mght take a turn. | take this one,
you take that one, you take the next one”. Beginning in January
1994, however, a “turf war” devel oped between the two groups,
resulting in the nurders of a nunber of the sellers, mainly from
t he Rochebl ave group

There is anple evidence there was an “open-air market” for
cocaine in the Seventh Ward. As di scussed, co-defendants Jones and
Baptiste were the nmain suppliers, with Lews being one of the
street-level dealers. They shared the sane notive, drug
distribution for financial gain, and acted together in a spirit of
cooperation, even referring custoners to each other. The fact that
at least two of Lewis’ co-defendants attenpted to nurder El-Amn
also supports the inference of a <conspiracy and Lews’

participation init. In short, the evidence was sufficient.



Finally, Lews maintains the district court erred by refusing
to admt, under the residual exception to the hearsay rule, the
testinony of David Belfield, Lewis’ attorney during the state
prosecution of the Cortez nurder. See FED. R EviD. 807.

The excl usi on of evidence is reviewed for abuse of discretion.
E.g., United States v. Perez, 217 F.3d 323, 329-30 (5th Gr.),
cert. denied, 121 S. C. 416 (2000). But, a ruling on the
adm ssibility of evidence under the residual hearsay exception w ||
not be reversed “absent a definite and firm conviction that the
[district] court nmade a clear error of judgnent”. ld. at 330
(citations omtted).

At the trial’s conclusion, Lewis nade the foll ow ng offer of
proof. Belfield would have testified: shortly before El-Amn’s
sister, Fatima Walters, was nurdered, she told him(Belfield) that
El - Am n had been “stunting” on the night Cortez was killed; Walters
explained that neant El-Amn had “r[uln off her nouth in the
nei ghbor hood, basically claimng that she had witnessed this Cortez
mur der, when she had in fact not”. (Enphasis added.)

Rul e 807 requi res the proponent of the evidence to give notice
of hisintentionto offer it “sufficiently in advance of the trial
or hearing”. Fep. R EwviD. 807. Lewis did not do so. But, even if
he had, no “truly exceptional circunstances” exist which would

warrant the adm ssion of Belfield s testinony. United States v.

WIllianms, 809 F.2d 1072, 1083 (5th Cr.), cert. denied, 484 U S
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896 (1987). Moreover, such evidence lacks the requisite
“circunstantial guarantees of trustworthiness”. Feb. R EvibD. 807;
United States v. Metz, 608 F.2d 147, 157 (5th Cr. 1979) (sworn
statenent taken by attorney in nonadversarial setting did not neet
trustworthi ness standards of residual hearsay exception), cert.
deni ed, 449 U.S. 821 (1980).
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.
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