IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31319
(Summary Cal endar)

W LLI AM HENRY,
Pl ai ntiff-Appellant,
ver sus

MARK SHUMATE, individually and in his official capacity as
acting Sheriff of East Carroll Parish,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Louisiana
(97- CV- 1824)
My 10, 2000
Before POLI TZ, H G3d NBOTHAM and WENER, Ci rcuit Judges.
PER CURI AM *

Plaintiff-Appellant WIlliam Henry appeals the nmagistrate
judge’s grant of summary judgnent for the defendant in his 42
U S.C 8§ 1983 action against J. O Thornton, Sheriff of East Carroll
Parish,” in his individual and official capacity, all eging a deni al

of dental care anpunting to deliberate indifference.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

Sheriff Thornton died during the pendency of these
proceedings in the district court. The case now continues
agai nst the present Sheriff, Mark Shumate, in his official
capacity. See Fed. R Cv. P. 25(d).



Henry argues that the district court erred in granting summary
j udgnment because Nurse Dukes’s deposition testinony contradicted
her affidavit and denonstrated that she is not conpetent to nake
the representations that she nade. He contends that an issue of
fact exists as to whether the defendant had a policy for addressing
further inmate care that had been ordered by a treating physician,
and, if such a policy was in place, what the policy provided.

Nurse Dukes testified that the policy of providing foll ow up
care to inmates was not a witten Sheriff’s Ofice policy, and that
no one had specifically told her that this was the policy; rather
it 1s sonething that she does as part of her practices as a nurse.
Specifically, her procedure is to reviewthe nedical records of the
inmate returning fromConway Hospital to determ ne whether foll ow
up care i s needed and to see to it that, if needed, it is provided.

This is the evidence of the policy in place at the East
Carroll Detention Center concerning followup care, and it
contradicts neither the witten policy nor Nurse Dukes’ s affidavit.
It nmerely supplenents it. Nurse Dukes’s affidavit and testinony
are consistent, and both clearly show that she has personal
know edge sufficient to denonstrate her conpetency as a witness to
establish the policy of the Center concerning the provision of
foll ow up nedical care. There is no factual dispute concerning the
exi stence of the policy, and Henry did not allege a custom or
practice of failing to conply with the policy. He alleges but a
single negligent act, and that is not enough fromwhich to infer a

policy. Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th Cr. 1987).




The essence of Henry’s argunent is that the Sheriff shoul d be
liable to himunder 8 1983 for failure to adopt a formal witten
policy explicitly stating that a physician’s recomendation of
followup care for an inmate patient nust be followed in all
instances. There is no such |egal requirenent.

Henry argues that the magi strate judge abused his discretion
in denying as untinely Henry’s notion to anmend. Henry’s argunent
ignores the magi strate judge’'s additional reason as stated in his
order denying the notion to reconsider. The magi strate judge noted
t hat the proposed anendnent sought to assert only a suppl enental
state law cl ai mwhich would be futile because he woul d decline to
exercise jurisdiction over that claimif the notion for sumary
j udgnent were to be granted.

Henry does not argue that the nmagistrate judge abused his
discretion on this alternate ground, or that, if the anmendnent had
been allowed, the magistrate judge could not have dism ssed the
state | aw claim when summary judgnent was granted on the federa
claim

AFFI RVED.



