UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-31297
Summary Cal endar

DENNI S HELM NCER,
Pl ai ntiff-Appellant,

VERSUS

U- HAUL COVPANY COF KENTUCKY, | NC, ET AL,
Def endant s,

REPUBLI C WESTERN | NSURANCE COVPANY;
U- HAUL COVPANY OF TENNESSEE, | NC, U HAUL COVPANY OF NEVADA, | NC,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana, New Ol eans

(97-CV-856-F)
July 11, 2000
Before SM TH, BARKSDALE and PARKER, Circuit Judges.

PER CURI AM *
Denni s Hel m nger appeals the summary judgnent for defendants

inthis personal injury case. W affirm

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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On January 8, 1997, Helmnger rented a truck from a U Haul
dealer in Las Vegas, Nevada to nove his personal bel ongings from
Las Vegas to New Ol eans, Loui siana. On January 12, 1997, cold
t enper at ures caused sl eet to accunul ate on the wi ndshield of the U
Haul truck. Helm nger attenpted to clear the ice by operating the
w ndshi el d washer and wi pers. Wen that plan fail ed, he stopped at
a conveni ence store and purchased de-icing fluid which he poured
directly onto the w ndshield. He continued his trip.
Approxi mately thirty mnutes later, the w ndshield again becane
obscured with ice. Hel m nger pulled onto the shoul der of 1-10
outside of Ozier, Texas to apply nore de-icing fluid to the
w ndshield. As he was getting out of the vehicle, he fell. The
truck, parked on anicy incline, slid forward and crushed his | egs.

Hel m nger brought a diversity action in Louisiana federal
court agai nst U-Haul of Tennessee, Inc., U Haul of Nevada, Inc. and
Republ i c Western | nsurance Conpany (col l ectively “U Haul ”) al |l egi ng
that the truck’s w ndshield washer/w per system was defective and
inproperly maintained and that the plaintiff was not properly
advi sed how to operate the vehicle. The defendants noved for
summary judgnent asserting that there was no evidence to support
Hel m nger’ s cl ai mthat the defective wi ndshi el d washer/w per system
was the | egal cause of his injuries.

The district court, applying Louisiana s choice of |awrules,
determ ned that Louisiana negligence |law applied to this suit.
Based on undi sputed facts in the record, the district court agreed
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with U Haul that the allegedly defective w ndshield washer/w per
was not the | egal cause of Hel m nger’s injuries and granted sunmary
j udgnent for defendants.

Assum ng, W thout deciding, that Helm nger is correct that
Nevada rather than Louisiana |aw applies, we nust neverthel ess
affirmthe summary judgnent. Under Nevada tort | aw, Hel m nger nust
prove that the defect in the truck was a substantial factor in
causing the injury. See Price v. Blaine Kern Artista, Inc., 893
P.2d 367, 370 (Nev. 1995). The Nevada Suprene Court goes on to
explain that in answering the “substantial factor” question we nust
focus on the foreseeability of the kind and degree of the harmthe
plaintiff clainms was caused by the defect. See id.

On the undisputed record, it was not foreseeable that the
truck’s worn wi per bl ades and i noperabl e washer nmechani smwoul d be
a factor in Hel mnger falling under the truck and bei ng crushed as
the truck slid down an ice covered incline. W therefore affirm
the district court’s sunmary judgnent for defendants.

AFFI RVED.



