IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31278
(Summary Cal endar)

EDWARD LAMBAS,

Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-1791- C)
© July 25, 2000
Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Edward Lanbas, Louisiana prisoner #
127561, seeks a certificate of appealability (COA) to appeal the
di sm ssal of his habeas corpus application as tinme-barred by the
one-year statute of limtations in 28 U S.C. § 2244(d), as anended
by the Antiterrorismand Effective Death Penalty Act of 1996. The
district court determ ned that Lanbas’ s state application for post-
conviction relief, which was filed in July 1996 and di sm ssed as

untinely pursuant to Louisiana Code of Crimnal Procedure article

930.8, was not “properly filed” as that term is wused in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



§ 2244(d)(2), and thus, failed totoll thelimtations period. The
district court also determ ned that the state application for post-
conviction relief which Lanbas asserted that he filed in May 1995
was not filed tinely pursuant to article 930.8 and thus was not
“properly filed” and did not toll the § 2244(d) limtations peri od.

Subsequent to the district court’s dismssal of Lanbas’s
§ 2254 petition, we held that a state post-conviction application,
dismssed as untinely wunder article 930.8, was nevertheless
"properly filed" for purposes of the tolling provision of 8§

2244(d)(2). Smith v. Ward, 209 F.3d 383, 385 (5th Gir. 2000). See

also Villegas v. Johnson, 184 F. 3d 467, 469-70 (5th Cr. 1999). 1In

light of Smth, we nust hold that the district court erred in
finding that Lanbas’s July 1996 post-conviction application,
dism ssed as tine-barred, was not properly filed and in hol ding
that the pendency of that application did not toll the
reasonabl eness period. Thus, Lanbas has established that district
court erred as a matter of law by dismssing his petition as

untinely on this basis. See Slack v. MDaniel, us _ , 120

S. . 1595, 1604 (April 26, 2000). The court also erred in
finding that the application which Lanbas asserted he filed in My
1995 was not “properly filed” because it was untinely under state
[ aw; however, there is no evidence in the record that this
application was ever filed.

A COAis therefore granted, the district court’s judgnent of
dismssal is vacated, and the case is remanded to the district

court for determ nation whether the mandanus application was a



continuation of the post-conviction proceeding and for factual
determnation of the dates during which Lanbas’s state post-
convi ction application was pending. The district court should then
reevaluate, in light of Smth, whether the pendency of Lanbas’s
state post-conviction application tolled the § 2244(d) limtations
period |l ong enough for his June 8, 1998, § 2254 petition to be
deened tinely filed. See Witehead v. Johnson, 157 F.3d 384, 388

(5th Gr. 1998)(granting COA vacating district court dismssal of
case for failure to exhaust state renedies, and remandi ng w t hout

briefing); D ckinson v. Wainwight, 626 F.2d 1184, 1186 (5th Grr.

Unit B 1980) (granting a certificate of probable cause and
remandi ng case to district court for factual findings).

COA GRANTED; JUDGVENT VACATED;, CASE REMANDED W TH | NSTRUCTI ONS.



