UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-31083

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

VERNESSA BATTLEY,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
M ddle District of Louisiana
(99- CR- 38-ALL- B)

Septenber 11, 2000
Bef ore WOOD', DAVI S and BARKSDALE, Circuit Judges.
PER CURI AM **

Appel  ant Vernessa Battley pleaded guilty to an indictnent
charging her with possession of a firearmby a convicted felon. 18
US C 8 922(9g)(1). The district court sentenced Battley to a
federal prison term of 87 nonths, a penalty at the top of the
guideline range. The district court explained that it arrived at

this sentence after concluding that Battley had a prior conviction
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“Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



for a crinme of violence — a 1995 Loui siana state conviction of
enticing persons into prostitution. See U S. S.G § 2K2.1(a)(4)(A
(stating that the offense level for the offense of felon in
possession of a firearm is 20 if the defendant had a prior
conviction for a crine of violence).

Battl ey challenges this sentence, arguing that the district
court applied the wong guideline. Al though Battley concedes that
she has a prior conviction for enticing persons into prostitution,
she contends that enticenent into prostitution does not qualify as
a crime of violence. For the reasons that follow, we di sagree and
affirmBattl ey s sentence.

l.

Section 2K2.1 of the U S. Sentencing Quidelines establishes
the base offense levels for wunlawful possession of firearns.
Section 2K2.1(a)(4)(A) states that sentencing judges should apply
a base level of 20 if “the defendant had one prior felony
conviction of either a crine of violence or a control |l ed substance
of fense.” Section 4Bl1.2(a), in turn, defines a crinme of violence
as:

any offense under federal or state |aw, punishable by
i nprisonment for a term exceedi ng one year, that --
(1) has as an elenent the use, attenpted use, or
t hr eat ened use of physical force against the person of
another, or (2) is burglary of a dwelling, arson, or
extortion, involves use of explosives, or otherw se
i nvol ves conduct that presents a serious potenti al

ri sk of physical injury to another.

See U S.S.G 8 2k2.1, n.5 (1998) (adopting definitions in § 4B1. 2).
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When determ ning whether an offense constitutes a crine of
vi ol ence under 4Bl.2(a), we nust first look to the statutory
el ements of the crinme, inquiring whether the el enents of the crine
itself require the state to show that the defendant threatened

physi cal force, burgled a building, exposed others to a serious

risk of physical injury, etc. See United States v. Jackson, 2000
WL 1028991, *3 & n.3 (5th Gr. July 26, 2000). If the statute
itself does not inpose such a “categorical” requirenent, we then
ook to the charging instrunent to see whether the defendant’s
conduct falls within section 4Bl1.2(a)’s definition of a crine of
vi ol ence. Id. at *3. As this Court has recently explained,
however, “we may not ... consider the specific conduct underlying
[a Defendant’ s] convictions unless that conduct were included in
the charging instrunent for those offenses.” 1d.

Vi ewi ng Battl ey’ s conviction “categorically,” we concl ude t hat
the crinme of enticing persons into prostitution is a crine of
vi ol ence as defined by section 4Bl.2(a). By enticing persons, in
this case, her two m nor stepdaughters, into prostitution, Battley
undoubt edly exposed themto “a serious risk of physical injury.”
See § 4B1. 2(a). The well-docunented perils of prostitution include
contracting sexually transmtted diseases, suffering physical

abuse, rape, and nurder by clients, and a w de-variety of other

physi ol ogi cal harns. See e.q., Sylvia A Law, Commercial Sex:

Beyond Decrimnalization, 73 S. Cal. L. Rev. 523, 533 & nn. 47-50




(2000) (noting a “study of 130 street prostitutes in San Fransisco
found that 82% had been physically assaulted, 83% had been
threatened with a weapon [and], 68%had been raped whil e worki ng as

prostitutes”); Margaret A Baldwin, Split at the Root: Prostitution

and Fem ni st Di scourses of Law Reform 5 Yale J.L. & Fem ni sim47,

89 (1992)(citing Canadian study that wnen and girls in
prostitution suffer a nortality rate 40 tinmes the national

average); Catharine A MacKinnon, Prostitution and Gvil Rights, 1

Mch J. Gender & L. 13, 25 (1993)(“No social institution exceeds
[prostitution] inits physical violence.”). These inherent dangers
easily surpass, both in terns of severity and likelihood, risks
that we have found attendant to other crinmes and sufficient to

bring those crimes within the grasp of 4B1.2(a). See, e.qg., United

States v. DeSantiago-CGonzalez, 207 F.3d 261, 264 (5th Cr.

2000) (hol di ng that driving while intoxicated constitutes a crine of
vi ol ence because it involves serious risk of physical injury);

United States v. Gal van-Rodriguez, 169 F. 3d 217, 219-20 (5th Gr.),

cert. denied --- US --— 120 S. C. 100 (1999)(holding that

unaut hori zed use of a notor vehicle constitutes a crinme of viol ence
because of the “substantial risk that the vehicle m ght becone
i nvolved in an accident”). Thus, the district court did not err in
concluding that Battl ey had previously been convicted of a crinme of
vi ol ence.

AFFI RVED.



