IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30917
Summary Cal endar

Rl CHARD R. DODSON,
Pl ai ntiff-Appellee,
ver sus
LOUI SI ANA WORKERS' COWVPENSATI ON CORPORATI ON

| nt er venor - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-3041-N)

January 20, 2000

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Ri chard Dodson, Jr. was injured in an auto accident while in
t he scope and course of his enploynent with Areritek Heat Treating
Services, Inc. Aneritek had an insurance policy with A d Republic
| nsurance Co., which included uninsured/underinsured notorist
coverage. The policy contained an exclusion that provided "[t]his
i nsurance does not apply to. . . the direct or indirect benefit of
any insurer or self-insurer under any workers' conpensation

disability benefits or simlar law " Aneritek also had a policy of

"Pursuant to 5THCQOR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THAQR R 47.5. 4.



wor ker s' conpensati on i nsur ance wth Loui siana  Wbrkers'
Conpensati on Corporati on. Loui si ana Wrkers' Conpensation Corp
has paid benefits as a result of Dodson's injury, and so has dd
Republ i c.

Loui si ana Wrkers' Conpensation Corp. intervened in Dodson's
suit against AOd Republic, seeking, inter alia, dollar-for-dollar
credits against future obligations for anounts paid by O d Republic
as a result of Dodson's injury. A d Republic and Dodson filed
motions for summary judgnent seeking dismssal of Louisiana
Wor kers' Conpensation Corp.'s clains, and A d Republic al so sought
credits in the anount of Louisiana Wrkers' Conpensation Corp.'s
paynments. Loui si ana Wrkers' Conpensation Corp. noved for sumary
judgnent on its clains for subrogation, reinbursenent and credits
for future obligations. The district court granted Dodson's and
A d Republic's notions, holding that O d Republic was entitled to
a credit in the anount of Louisiana Wrkers' Conpensation Corp.'s
paynments and di sm ssing Louisiana Wrkers' Conpensation Corp.'s
clains. Louisiana Wrkers' Conpensation Corp. appeals one issue:
the district court's determnation that it was not due credits for
future obligations.

Under Louisiana |law, a workers' conpensation insurer has a
ri ght of rei nbursenent against "legally liable third persons.” See
LSA-R S. 23:1101. "Third persons"” includes uni nsured/ underi nsured
motorist insurers. See Travelers Ins. Co. v. Joseph. 656 So.2d
1000, 1003 (La. 1995). However, in Travelers, the Louisiana

Suprene Court held that an uni nsured/ underinsured notorist insurer



may excl ude rei nbursenent of the workers' conpensation carrier in
its policy. See 656 So.2d at 1005 (La. 1995). The court found no
statutory prohibition on a contractual exclusion of reinbursenent
the conpensation carrier mght otherw se recover. See Travelers,
656 So.2d at 1004.

The exclusion contained in Ad Republic's policy is the sane
as that examned by the Louisiana Suprenme Court in Travelers.
Fol | ow ng Travel ers, Louisiana appellate courts have held that the
contractual | anguage "direct or indirect benefit" covers credits or
rei mbursenent s agai nst future obligations of a conpensation carrier
as well as reinbursenent of conpensation already paid. See Landry
v. Martin MIIls, Inc., 737 So.2d 58, 62 (La. App. 3 Gr. 1999),
wit denied, 1999 W 408136 (La. June 4, 1999); LeJeune .
Brewster, 722 So.2d 74, 76 (La. App. 1 Cr. 1998); Wat son v.
Funder burk, 720 So.2d 808-810-11 (La. App. 3 CGr. 1998), wit
denied, 736 So.2d 834 (La. 1999); dCeaning Specialists, Inc. v.
Johnson, 695 So.2d 562, 565 (La. App. 4 Gr. 1997), wit denied,
701 So.2d 210 (La. 1997). These courts would deny Louisiana
Wor kers' Conpensation Corp. the credits it clains.

If a state's highest court has not decided an issue, we nust
determ ne as best we can what that court would decide. See St
Paul Fire & Marine v. Conval escent Servs., 193 F.3d 340, 342 (5th
Cr. 1999). Loui si ana Workers' Conpensation Corp. argues that
Wat son and C eani ng Speci alists were wongly deci ded because t hese
decisions allow parties to an uninsured/ underinsured notori st

policy to extinguish a workers' conpensation carrier's right to



credits against its future obligations. Absent a decision froma
state's highest court, a decision of an internediate state
appellate court "is a datumfor ascertaining state | aw which i s not
to be disregarded by a federal court unless it is convinced by
ot her persuasive data that the highest court of the state would
deci de otherwi se." West v. Anerican Tel. & Tel. Co., 311 U. S. 223,
237 (1940). W are persuaded Loui si ana Wrkers' Conpensati on Cor p.

is not entitled to the credits it seeks.

AFFI RVED.



