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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30858
Summary Cal endar

FLOYD J. MOORE, SR,
Peti ti oner- Appel | ant,
ver sus

BURL CAI N, Warden, Loui siana
State Penitentiary,

Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Western District of Louisiana
USDC No. 98-CV-921

~June 28, 2000
Bef ore H G3 NBOTHAM JONES, and BENAVI DES, Circuit Judges.
PER CURI AM *

Floyd J. Moore, Sr., Louisiana prisoner # 127762, seeks a
certificate of appealability (COA) fromthe denial of his 28
US C 8 2254 petition as untinely. This court issues a COA only
if the petitioner makes a substantial showi ng of the denial of a
constitutional right. 28 U S . C § 2253(c)(2). \Were, as here,
the district court has dism ssed a 8 2254 petition on a
procedural ground w thout reaching the prisoner’s underlying

constitutional clains, a COA may not issue unless the prisoner

shows both (1) “that jurists of reason would find it debatable

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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whet her the petition states a valid claimof the denial of a
constitutional right” and (2) that jurists of reason would find
it debatabl e whether the district court’s procedural hol di ng was

correct. Slack v. MDaniel, 120 S. . 1595, 1600-01 (2000). An

appeal may not proceed unless the prisoner satisfies both
requi renents. |d.
The relevant inquiry in More’s case concerns the dates

during which his second habeas petition was pending since it is

now consi dered properly filed in light of Smith v. Ward, 209 F. 3d
383 (5th Gr. 2000), whether or not the petition was addressed on
the merits in the state courts. A COA is therefore GRANTED, the
district court’s judgnent of dism ssal is VACATED, and the case
is REMANDED to the district court for the factual determ nation
of the dates during which More's second state habeas application

was pending. See Dickinson v. Wainwight, 626 F.2d 1184, 1186

(5th Gr. Unit B 1980) (granting a certificate of probable cause
and remandi ng case to district court for factual findings). The
district court should then reevaluate, in light of Smth, whether
t he pendency of Moore’ s second and third state habeas
applications tolled the § 2244(d) limtations period | ong enough
to deem his May 15, 1998, § 2254 petition tinely filed. The

nmoti on for appointnment of counsel is DEN ED

COA GRANTED; VACATED AND REMANDED; MOTI ON DEN ED.



