IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30674

BARBARA CROWMHERS DEAN

Pl ai ntiff-Appellant,
V.
GENERAL FI NANCI AL SERVI CES, | NC. and/or; FEDERAL
DEPOSI T | NSURANCE CORPORATI ON, Successor of the
Federal Savings and Loan | nsurance Corporation,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
Docket No. 97-CV-3708-B

January 5, 2000

Before KING Chief Judge, and WENER and BARKSDALE, Circuit
Judges.

PER CURI AM *

Plaintiff-Appellant Barbara Crowthers Dean (“Dean”) appeal s
fromthe district court’s entry of summary judgnent in favor of
Def endant s- Appel | ees (“Appel | ees”) CGeneral Financial Services
(“GFS") and the Federal Deposit |Insurance Corporation (“FDIC) as
t he successor of the Federal Savings and Loan | nsurance
Corporation (“FSLIC").

| . FACTUAL AND PROCEDURAL BACKGROUND

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The facts giving rise to this case stretch back to 1983.
That year, Dean signed a note and nortgage wth Col onial Mrtgage
and Loan Corporation (“Colonial”). Colonial subsequently
assigned the note and nortgage to New Ol eans Federal Savings and
Loan Corporation (“NOF”). NOF went into receivership in June
1986 with the FSLIC as receiver. Dean, apparently, failed to
make the install nent paynents on the |loan and the FSLIC filed
suit for non-paynent in Louisiana state court on Novenber 6,
1987. Dean clainms she was never served with notice of the suit,
despite the fact that return of service was filed with the court.

A prelimnary default judgnment was entered by the court on
Decenber 16, 1987 and that judgnment was confirnmed by the court on
January 15, 1988. Despite her previous non-paynent, Dean nade
paynents to the FSLIC between 1988 and May 1990. The FDI C
subsequent |y succeeded the interests of the FSLIC, and on June 5,
1995 assigned the judgnment to GFS. GFS immedi ately set about
trying to collect the judgnent. GFS sent a letter to Dean on
June 15, 1995, inform ng her that they had purchased her note
fromthe FDI C

After a series of comunications with Dean’s attorney, GFS
apparently decided that the dispute could not be solved am cably
and began forecl osure proceedings. Dean then filed this suit in
Loui siana state court to annul the 1988 judgnent, alleging that
she had never been served with notice of the original suit and
that the judgnent had been obtained through fraud or il

practice. The case was subsequently renoved to federal court.



Dean anended her conplaint in July 1998 seeking a declaratory
judgnent that any attenpts to collect on the 1988 judgnent woul d
be barred because the prescriptive period in which to enforce the
judgnment had run in January 1998.

Wil e Dean’s action was pending in federal court, GFS filed
suit in Louisiana state court to revive the 1988 judgenent. The
state trial court ruled that G-S could not revive the judgnent
because the ten-year prescriptive period on the collection of
judgnents had run. GFS subsequently appeal ed this decision to
the Louisiana Fourth Grcuit Court of Appeal.

In a series of rulings, at issue here, the district court
granted sunmary judgnent to Appellees on all of Dean’s clains.
First, the district court granted sunmary judgnment to the
Appel l ees with respect to Dean’s action to annul the 1988
judgnent. The court found that Dean had failed to present any
evi dence show ng that she was not properly served with notice of
the original suit. The court also held that the evidence
i ndi cated that Dean was aware of the judgnent, at the |atest, by
July 31, 1995. Under Louisiana |law, a party who believes that a
default judgnent has been entered against her by fraud or il
practice has one year to file suit fromwhen she knew of, or
shoul d have know of, the fraud or ill practice. Because Dean
di scovered the existence of the judgnent in July 1995 but did not
file her suit until Novenber 19, 1996, the court ruled that her

cl ai m had prescri bed.



In a separate decision the court granted summary judgnent to
GFS on Dean’ s declaratory judgnent action. Dean argued that she
never acknow edged the judgnent or renounced prescription and,
therefore, the prescriptive period had run and GFS coul d not
mai ntain any collection action. GFS argued, however, that
because Dean had nmade paynents to the FSLIC between 1988 and My
1990, she had acknow edged the judgnent and therefore the
prescriptive period ran anew fromthe date of her |ast paynent to
the FSLIC. The district court determ ned that Dean had renounced
prescription by continuing to make paynents to the FSLIC after
the 1988 judgnent and granted sunmary judgnent to GFS.

Because we agree with the district court’s result in regards
to Dean’s attenpt to annul the 1988 judgnent, we AFFIRMt he
district court’s entry of summary judgnent in favor of the FDI C
and GFS on that issue. However, wth respect to the issue of
prescription, we are Erie bound by the intervening decision of
the Loui siana Court of Appeals, which ruled (subsequent to the
district court’s decision) that the 1988 judgnent had prescri bed.
Therefore, we REVERSE the district court’s judgnent dism ssing

Dean’ s decl aratory judgnent action.

1. DI SCUSSI ON

Dean advances two i ssues on appeal. Dean argues that the
district court inproperly granted the Appell ees summary judgnent
on her attenpt to annul the 1988 judgnent and she al so contends

that the district court inproperly granted GFS summary j udgnent



on her declaratory judgnent action. W discuss each of these
issues in turn

We review the district court’s grant of sunmary judgnment de
novo, applying the sane standards as the court below. See

Mat agorda County v. Law, 19 F.3d 215, 217 (5'" Gr. 1994).

Summary judgnent is proper when there is no genui ne issue of
material fact and the noving party is entitled to judgnent as a

matter of law. See Fed. R CGv.P. 56(c); Celotex Corp. v. Catrett,

477 U.S. 317 (1986). A dispute regarding a material fact is
“genuine” if the evidence is such that a reasonable jury could

find in favor of the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

1. Annul nent of the 1988 Judgnent

Dean argues that the 1988 judgnent should be annulled for
two reasons. First, she clains that she was never properly
served with notice of the underlying lawsuit. Second, Dean
clains that the judgnent was obtained through fraud or il

practices.

a. Annulnment for Failure to Properly Serve Notice

Dean argues that because she was not properly served with
original notice of the suit that culmnated in the 1988 default
j udgnent, the judgnent should be annulled. The FDI C produced a
return of service formthat indicated that Dean had been

personal ly served on Novenber 21, 1987. The form was signed



“David Gathers per Saulny.” The FDIC also submtted an affidavit
fromDeputy Gathers in which he attested to personally serving
Dean on Novenber 21, 1987

We begin by noting that a sheriff’s return of service is
entitled great weight and is presuned to be correct. See La.
Code GCv. Proc. Ann. art. 1292 (West 1984). Return of service is

prima facie evidence that service was effectuated. See Bl ue

Wlliams & Buckley v. Brian Investnents, Ltd., 706 So.2d 999,

1003 (La. C. App. 1997). |If areturn of service formis
produced, the party attacking service nust prove by “clear and
convi nci ng” evidence that they were not served with process. |d.
at 1004. Dean’s assertion that she was not actually served,
standing alone, fails to sufficiently rebut the presunption of

service. See Roper v. Dailey, 393 So.2d 85, 88 (La. 1980). Even

t hough Deputy Gathers did not personally sign the return of
service, his affidavit is viewed as an all owabl e anendnent to the

return. See Petruit v. Leblanc, 216 So.2d 863 (La. Ct. App.

1968) .

Dean has failed to overcone the presunption of service
established by the return of service formand Deputy Gather’s
affidavit. Dean offers only her own uncorroborated assertion
that she was not served and the affidavit of her son stating that
Dean never nentioned to himthat she was being sued. Dean offers
no reasons why she could not have been served as the return of
service indicated. Moreover, her son’s affidavit that she never

mentioned the suit to himhas no bearing on whether Dean was



actually served. Dean has wholly failed to offer any evidence

creating a genuine issue of fact as to whether she was served.

b. Annul nent for Fraud or Ill Practice

A final judgnent may be annulled if it was obtained through
fraud or ill practice. See La. Code Cv. Proc. Ann. art. 2004
(West 1990). A suit to annul a judgnent obtained by fraud or il
practice must be brought within one year from when the fraud or
ill practice is, or should have been, discovered. See id.;

Gennuso v. State, 339 So.2d 335 (La. 1976); Kanbitsis v.

Schwegnmann G ant Supernarkets, 665 So.2d 500, 502 (La. C. App.

1995) .

Dean clains that she did not receive a copy of the judgnment
until Decenber 1995. Wiile this may be true, we agree with the
district court that, before she actually received a copy of the
j udgnent, Dean shoul d have been on notice that it had been
entered. Once Dean had sufficient information to incite
curiosity, excite attention, or put a reasonably m nded person on
guard, she had, or should have had, the “constructive know edge

necessary to start the running of prescription.” LeConpte v.

Stat-Dep’'t of Health and Human Resources- S. Loui siana Med. Cr.

723 So.2d 474, 476 (La. Ct. App. 1998).

On July 31, 1995, Dean’s attorney wote to GFS inquiring as
to the details of the 1988 judgnent. W agree with the district
court that this letter indicates that Dean had know edge of the
1988 judgnent by July 31, 1995, at the very latest. Know edge of
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t he judgnent shoul d have been sufficient to put Dean on notice
that the judgnent may have been obtained through fraud or il
practice. This indicates sufficient know edge to begin the
runni ng of the prescriptive period. Because Dean did not file
this action until over a year after having discovered the

exi stence of the judgnent, her claimis prescribed and the
district court correctly granted summary judgnent to FDI C and

GFS.

2. Dean’s Declaratory Judgnent Action

I n her anmended conpl aint Dean argued that the court should
enter a declaratory judgnent holding that the prescriptive period
for enforcenent of the 1988 judgnent had run. The district
court, however, determ ned that because Dean had continued to
make paynents to the FSLIC between 1988 and May 1990, she had
renounced prescription.

There is a ten-year prescriptive period for the collection
of noney judgnents. See La. Gv. Code Ann. art. 3501 (West
1994). Dean argues that any effort by G-S to collect the 1988
judgnent is prescribed because it did not file suit by January
11, 1998--ten-years after the entry of the default judgnment. GFS
contends that because Dean continued to nake paynents to the
FSLI C between 1988 and May 1990, she acknow edged t he judgnent
and therefore the prescriptive period runs anew from her | ast

paynment. Dean counters that the paynents to the FSLIC were not



an acknow edgnent of the judgnent but were nerely paynents on the
under | yi ng nortgage.

GFS points to Linma v. Schm dt, 595 So.2d 624 (La. 1992), and

La. Gv. Code Ann. art. 3464 (West 1994), to support its
proposition that the 1988 judgnent has not prescribed.
Prescriptive statutes are “strictly construed agai nst
prescription and in favor of the obligation sought to be

extinguished.” Lima, 595 So.2d at 629; see also Sotomayor v.

Lewis, 673 So.2d 1201, 1205 (La. Ct. App. 1996) (noting that
“prescription should be strictly construed agai nst the
extingui shnent of a claim”). However, when a petition, on its
face, shows that the prescriptive period has run, “the burden is
on the [creditor] to show why the claimhas not prescribed.”
Lima, 595 So.2d at 628 (citations omtted). The Louisiana G vil
Code provides that prescription is interrupted when one
acknow edges “the right of the person agai nst whom he had
comenced to prescribe.” La. Gv. Code Ann. art. 3464 (West
1994). “If prescriptionis interrupted, the tinme that has run is
not counted. Prescription comences to run anew fromthe | ast
day of interruption.” La. Cv. Code Ann. art. 3466 (West 1994).
The Loui siana Suprene Court has held that a “clear and
direct” acknow edgnent is not necessary to halt prescription but
that a “sinple acknow edgnent...requiring no particular forni is
sufficient. Lima, 595 So.2d at 632. A party nmay acknow edge the

rights of another w thout any particular formality. See Flowers

V. United States Fidelity & Guaranty Co., 381 So.2d 378, 380 (La.




1979). Acknow edgnent of a right may be “oral or witten, forma
or informal, express or tacit.” La. Cv. Code Ann. art 3464,

coment (e) (West 1994); see also Lima, 595 So.2d. at 634;

Chapital v. @aranty Savings & Honestead Ass'n., 681 So.2d 1307,

1310 (La. C. App. 1996). Tacit acknow edgnent “occurs when a
debtor perforns acts of reparation or indemity, nakes an
uncondi tional offer or paynent, or lulls the creditor into
believing he will not contest liability.” Linma, 595 So.2d at
634. Tacit acknow edgnent “may be inferred fromspecific facts

and circunstances.” |1d. at 632; see also Settoon Marine, Inc. V.

G eat lLakes Dredge & Dock Co., 657 So.2d 537, 539 (La. C. App.

1995) .

W find GFS's argunent, that the prescriptive period on the
1988 judgnent has not run because Dean tacitly acknow edged the
judgnent, to be persuasive. Nonetheless, we are Erie bound by
t he recent decision of the Louisiana Fourth Crcuit Court of
Appeal affirmng the state trial court’s decision that the

prescriptive period on the 1988 judgnent had run. See General

Fi nancial Services, Inc. v. Dean, No. 99-CA-1798 (La.C. App.

1999). The Loui siana appellate court, citing Cassiere v. Cuban

Coffee MIls, 74 So.2d 193 (La. 1954), ruled that acknow edgnent

of a judgnent does not halt the running of prescription and that
a revival of judgnent action, brought within the prescriptive
period, is “the exclusive nethod by which the running of
prescription on a noney judgnent may be prevented.” The court

found that G-S had not filed a revival action wthin ten years of
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the original judgnent and therefore the 1988 judgnent had

prescribed. As a court bound by the principles of Erie R R Co.

v. Tonpkins, 304 U S. 64 (1938), and its progeny, we nust accept

the decision of the Louisiana appellate court.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the
district court in favor of the FDIC and GFS di sm ssing Dean’s
action to have the 1988 judgnent declared a nullity but REVERSE
the court’s judgnent dism ssing Dean’s declaratory judgnent

action. Each party shall bear its own costs.

11



