UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30350

RUTH S. BI ERY
Appel | ee,

ver sus

M CHAEL CHI ASSON,
Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-2174-J)

April 10, 2000

Bef ore REYNALDO G GARZA, JONES, and EMLIO M GARZA, Crcuit
Judges.
EDI TH H JONES, Circuit Judge:”

M chael Chiasson, trustee for the estate of Dr. David
Mar k Metzner, appeals the district court’s determ nation that the
bankruptcy court | acked jurisdictionto decide whether Ruth Biery’s
claim against Metzner had prescribed. W do not reach the
jurisdiction question, but reverse and remand because Biery' s claim

has not prescri bed.

FACTS & PROCEDURAL HI STORY

Pursuant to 5TH C/R. R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the linted
circunstances set forth in 5THCOR R 47.5.4.



Loui si ana’ s Medi cal Mal practice Act requires that, before
filing suit, prospective nedical nalpractice plaintiffs submt
clains against qualified health care providers for review by a
nedi cal review panel.? See La. R S. 40:1299.47(A) (1). The
putative plaintiff initiates the process by filing a request for
review of a claimand then consulting with the other party about
who wll serve as attorney chairnman.? See La. R S.
40: 1299. 47(A) (2) (a) .

On Novenber 24, 1992, while perform ng a bl epharopl asty
on Biery, Dr. Metzner punctured the globe of Biery' s left eye
all egedly comm tting nedical mal practice. As required, Biery filed
a request for a nedical review panel on Mirch 15, 1993. On
Septenber 1, 1993, Dr. Metzner voluntarily filed for Chapter 7
bankruptcy and all proceedings against him were accordingly
automatically stayed.

In February of 1996, Chiasson filed a notion for relief
fromthe automatic stay so that Biery and another creditor could
pr oceed. On March 27, 1996, the Bankruptcy Court nodified the
automatic stay to allow Biery’'s claimto proceed.

A year later, on Mirch 28, 1997, Biery' s attorney

contacted Chiasson’s attorney in order to begin the selection of an

2 Medi cal revi ew panel s consi st of three health care providers and one
attorney, who acts as the chairman of the panel. See La. R S. 40:1299.47(C).
The chairman is selected first and is expected to expedite the selection of the
other nenbers and act as caretaker of the process. See La. RS
40:1299.47(0) (2).

8 If no agreenent is reached, the PCF provides the parties with the
nanmes of five area attorneys sel ected randomy, and the parti es choose fromanong
those five. See La. RS. 40:1299.47(C).

2



attorney chairman pursuant to La. R S. 40:1299. 47. Because the
parties could not agree on a chairman, they utilized the statutory
sel ection provisions. On May 22, 1997 the parties reached
agreenent and so notified the Patients’ Conpensation Fund (“PCF")
by letter the sane day.

On June 26, 1997, the PCF advised Biery' s attorney by
certified letter that pursuant to La. R S. 40:1299.47(A) (2)(c)
Biery’'s claimwould be dismssed within 90 days of receipt of the
letter if a chairman were not selected or a notice sent to the PCF
requesting a list of possible attorney chairmn. In response,
Biery’'s attorney sent a certified letter on July 1, 1997 again
notifying the PCF of the May 22, 1997 appoi ntnment of the attorney
chai r man.

Asserting that Biery' s clai mhad prescribed, on April 13,
1998 the trustee filed an objection to Biery's claim The
Bankruptcy Court sustained the objection and disallowed the claim
as prescribed. Biery appealed to the district court, arguing both
that the Bankruptcy Court |acked jurisdiction to determ ne the
prescription question and that the clai mhad not prescribed in any
case. The district court found that the bankruptcy court | acked
jurisdiction over Biery’s clains because a prescription
determnation in a personal injury claimis a non-core proceedi ng;
the court did not decide the prescription question.

DI SCUSSI ON
We decline to decide whether the bankruptcy court had

jurisdiction over the issue of prescription. This difficult
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guestion is unnecessary to the decision in this case;* it is
undi sputed that both the district court and this Court can properly
exercise jurisdiction over questions of prescription in personal
i njury cases agai nst bankrupt defendants. The prescription issue
was briefed fully before this Court and before the court bel ow, and
this Court therefore may deci de the case on that issue. See Portis
v. First Nat’'l Bank of New Al bany, 34 F.3d 325, 331 (5th Gr.
1994) .

Whet her or not Biery’'s claimhas prescribed is a question
of law that we review de novo. See In re Kosodnar, 157 F.3d 1011
1013 (5th Gir. 1998).

As stated above, Louisiana’s Medical Malpractice Act
requires that all mal practice clains against qualified healthcare
providers be presented to a nedical review panel before suit is
filed in a court of |aw See La. R S. 40:1299.47;, LeBreton v.
Rabi to, 714 So.2d 1226, 1230 (La. 1998). Because the Act inposes
this constraint on plaintiffs’ ability to sue, it also provides
that the filing of a request for review before a panel suspends the
running of prescription. See La. RS 40:1299.47(A) (2)(a);
LeBreton, 714 So.2d at 1230 - 31. Unl ess suspended, an action for

medi cal mal practice nust be brought within a year of the alleged

4 The question is not first a constitutional question but a matter of
the interpretation of 28 US.C § 157(b)(2)(B), which excludes from the
definition of core bankruptcy proceedings the liquidation or estimtion of
unliqui dated personal injury tort clainms against the estate and § 157(b)(5),
which requires the district court to try personal injury clains asserted in
bankr upt cy.
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wrong, or within a year of the date of discovery of the alleged
wong.® See La. R S. 9:5628.

In order to prevent the review process from causing
excessive delay, the Act also directs the PCF Oversight Board to
dismss clainms, after giving notice to the claimant, where the
claimant has taken insufficient action toward establishing a
medi cal review panel. Specifically, La. RS. 40:1299.47(A)(2)(c)
provi des: “The board shall dism ss a claimninety days after giving
notice by certified mail to the claimant or the claimant’ s attorney
if no action has been taken by the claimant or the claimant’s
attorney to secure the appointnent of an attorney chairman for the
medi cal review panel within tw years fromthe date the request for
review of the claimwas filed.” La. RS. 40:1299.47 (A (2)(c).

Bi ery bases her nobst persuasive argunent as to why her
claimhas not prescribed on this failure to notify. She contends
t hat because she did not receive any notice from the PCF Board
until after an attorney chairman had already been chosen, the
running of the prescription tinme is still suspended. Chi asson
argues in opposition that, because Biery did not take any actionto
have an attorney chairman appointed for the nedical review panel
wthin two years, the suspension of the running of prescription

| apsed and her claimis now prescribed.®

5 The di scovery rul e exceptionis subject toa three year cut-off. See
La. RS 9:5628.

6 Bi ery al so argues that the automatic stay suspended the running of

La. RS, 40:1299.47(A)(2)(c)’'s two year period. As Chiasson correctly points
out, however, the bankruptcy court’s automatic stay would not suspend La. R S
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Chi asson’s contention that the prescription period can
start to run again whether or not the PCF Board has notified the
claimant of a possible dismssal is incorrect. The statute does
not state that the claimis automatically dismssed if no actionis
taken in two years — rather, the statute requires that the board
give notice to the claimant of possible dismssal and afford the
claimant ninety days in which to save the claim Only after it has
given notice is the board directed to dismss the claim Thi s
interpretation is consistent with the way that Louisiana courts
have interpreted the provision. Loui siana’s Second Circuit has
st at ed:

Under our interpretation of LSA-R S. 40:1299.47(A)(2)(c), a
claimant has at | east two years and 90 days to take action to
secure the appointnent of an attorney chairman, wth the 90-
day period to begin running only after the sending of the
required notice by the PCF. Bossier Medical Center .
Prudhonme, 718 So.2d 627, 629 (La.App. 2 Gr. 1998).
Louisiana’s Fifth Grcuit has agreed with this reasoning. See
Sarcer v. Strand, 742 So.2d 1068, 1069 (La.App. 5 Gr. 1999)(“the
statute requires the Board to notify the claimant that if actionis
not taken within 90 days fromthe date the notice is nailed, the
claimwll be dismssed.”). Furthernore, the Louisiana Suprene

Court has also indicated that the Medical Mal practice Act “protects

plaintiffs who would otherwi se suffer the detrinental effect of

40:1299.47(A) (2)(c)’' s two-year period. See Rogers v. Corrosion Products, Inc.,
42 F.3d 292, 295 (5th Gr. 1995)(“contra non val entem does not suspend the
runni ng of the prescriptive period because of the i nposition of an autonatic stay
under the Bankruptcy Code”); St. Jude Hosp. v. Kennedy, 698 So.2d 998, 1000
(La.App. 5 Gir. 1997) (holding that because a bankruptcy court’s automatic stay
di d not absolutely styme creditor’s collection efforts, the prescription period
was not suspended and the claimhad prescribed).

6



i berative prescription.” LeBreton, 714 So.2d at 1230. Gven this
policy, the |anguage of the statute, and prior interpretation of
La. RS 40:1299.47(A)(2)(c), a claimmy not be dism ssed until
ni nety days after the PCF board has notified the claimnt of that
possibility.

Because Biery was not so notified until after an attorney
chairman had been selected, Biery's claim has not prescribed
despite the fact that an attorney chairman was not chosen unti
four and a half years after the alleged nmal practice. Bossier and
Sarcer dictate that the ninety day period does not start until the
Board has sent its notification letter. In this case, the PCF sent
the letter on June 26, 1997, after an attorney chai rman had been
selected and the PCF had been so notified. The nedical review
process was therefore still ongoing, and the running of
prescription was still suspended.’

Section 108 of the Bankruptcy Code does not require a
different result. That section provides that a presciption period
extends to the later of: 1) the prescription period as established
by applicabl e non-bankruptcy law, or 2) 30 days after notification
of the termnation of the automatic stay. See 11 U S.C. 108(c).

Section 108 serves only to extend a prescription period; not to

! The case |law cited by Chiasson is not to the contrary. G anthamyv.
Dawson, 666 So.2d 1241 (La. App. 2 Gr. 1996), concerned the interpretation of La.
R S. 40:1299.47(B)(3). That section is not at issue in this case. Lebreton v.
Rabito, 714 So.2d 1226 (La. 1998), found that filing a nmedical malpractice claim
with a nedical review panel triggered only the suspension of prescription
specially provided by the Mdical Mlpractice Act, rather than the general
provision on interruption of prescriptioninthe Louisiana Cvil Code. Appellee
does not rely on any general provision on interruption of prescription, but only
the provision found in the Medical Mal practice Act.
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shorten it. |If longer, the prescription period set by applicable
non- bankruptcy lawcontrols. That is the case here — Loui siana | aw
suspended the running of prescription during the pendency of the
nedi cal review process, which was still ongoing.?

Clearly, the nedical review process did not work as it
shoul d have. Neither Biery nor the PCF have acted pronptly in
pursui ng and processing the claim Nevertheless, the PCF board
must notify the claimant in order to trigger the ninety day period,
after which the board may dismss the claim That procedure was
not followed here, and Biery's claimis therefore not prescribed
for her failure to take action to secure an attorney chairman until
March 1997

VACATED and REMANDED W TH | NSTRUCTI ONS

8 Nor can the bankruptcy court’s notification of the lifting of the

automatic stay be considered as triggering La. R S. 40:1299.47(A)(2)(c)’s 90 day
period. The statute requires notice of possible disnmssal fromthe PCF. The
bankruptcy court’s order was not fromthe PCF, nor did it contain a notice of
possi bl e dismissal. The PCF could have given notice to Biery anytine after the
stay was lifted, but it did not do so.
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