IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30139

KI RKSEY MCCORD NI X,
Peti ti oner- Appel | ant,
ver sus

BURL CAIN, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.
Appeal s from'Eh;:- -Uni-t;-:-d-S'Ea'Ee-s D| strict Court
for the Western District of Louisiana
February 22, 2001
Bef or e BARKSDALE and BENAVI DES, Circuit Judges, and VELA', District
Judge.
PER CURI AM **

Kirksey McCord Ni x (Ni x), convicted of nmurder and sentenced to
life inprisonnent in Louisiana state court, appeals the denial of
federal habeas relief under 28 U S.C § 2254. This Court has
granted a certificate of appealability (COA) with respect to the

followng clains: (1) whether the district court erred in denying

his request for discovery with respect to his claim that the

"‘District Judge of the Southern District of Texas, sitting by
desi gnation

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Laf ayette Parish systematically excluded black persons from the
jury sel ection process and whet her the clai mwas without nerit; (2)
whet her the district court erred in denying Nix’s claimthat the
state suppressed the statenent of the victims wife that the
robbers were masked and/ or whet her the prosecuti on knowi ngly relied
on perjured testinony to the effect that the robbers were not
masked; and (3) whet her counsel was ineffective for failing to |ay
the proper foundation for adm ssion of the police reports, which
Ni x contends were contradictory to the testinony of the victinis
w fe. Concluding that Nix is not entitled to relief on these
clainms, we affirmthe district court’s denial of habeas relief.
| . FACTUAL AND PROCEDURAL HI STORY
At eleven o’'clock on the night of April 10, 1971, Janes
Wi t man Kni ght (Kni ght) drove Nix and two ot her acconplices, Peter
Mul € (Mul é) and John Ful ford (Fulford), to the hone of Frank Corso,
whi ch was | ocated at 1301 Sol dier Street, New Ol eans, Louisiana.?
The nmen believed that there were dianonds in Corso’'s home. N X,
Fulford, and Mul é, all of whom were arned, exited the vehicle.
Al so, the nen were carrying a bag. Knight was told to listen to
the police scanner and to blow the horn if he heard of any police
activity in the area.
Corso, his wife, and their three children were at hone at

this time. Corso had retired to bed at approximately 9:30 p.m At

' Prior to this tine, the nen had driven around the city
| ooking at “target” houses.



m dni ght, Ms. Corso went into the kitchen, and as she wal ked past
t he back door, she noticed that it was slightly ajar. She turned
the light on and saw that the “screen door was jamed open.”? She
then saw “the armof a man with a corduroy jacket on.” Ms. Corso
saw a total of three men outside the back door. She screaned for
her husband, and one of the nen told her to “be calm and no one
wll get hurt; we’'re comng in.”

Ms. Corso fled down the hallway. Awakened by his wife’'s
screans, M. Corso secured his .32 caliber gun and confronted the
men. Wiile she was hiding in the bedroom Ms. Corso heard one of
the nmen say that he had one of the children. After hearing
gunfire, she exited the bedroom and saw that her husband and N x
had been shot. She picked up her husband’s gun and shot at the
i ntruders. Mulé helped Nix leave through the back door.?3
Approxi mately twenty-three shots were fired in the Corso residence.

Ms. Corso attenpted to tel ephone the police, but the phone
line had been severed. After the police arrived, Ms. Corso gave
the officers a description of the assailants. She stated that

“[o] ne was short, one was mddle size, and a tall one.”

2 The evidence indicated that an hydraulic jack was used to
spread the door jamto gain entry into the Corso residence. Mattie
Henshaw, owner of Cornwell Tool Conpany, testified that the
hydraulic jack and “slip-lock attachnment” found near the scene of
the hom ci de had been purchased from her conpany. She identified
t he purchaser as Ml é.

3 Susan Corso, daughter of the deceased, identified Ml é as
the man who hel ped the injured intruder exit her hone.
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Meanwhi | e, near the Corso residence, after driving in the
nei ghboring area for approxi mately an hour, Kni ght heard gunshots.
He then observed Fulford running toward him Ful ford inforned
Kni ght that N x had been shot and instructed himto drive around
the corner and retrieve Nix and Mul é. Fulford and Mul € hel ped Ni x
into the vehicle. The nen did not have the bag with them* At
that tinme, Knight was infornmed of the events that had transpired
during the breaking and entering of Corso’s hone. After returning
the nmen to their apartnents, which were in the sane conpl ex, Kni ght
was instructed to get rid of the vehicle. After abandoning the
vehicle, Knight went to Nix's apartnent to check on him N x was
lying in bed undressed. Knight could see that Nl x had been shot in
t he chest. Ni x told Knight that he was sure that he had “[g]ot
hi M —- meani ng Ni x had shot Frank Corso.

The next norning, Travis Stallcup, a private pilot, was hired
to fly NNx to Dallas, Texas for nedical treatnment of his gunshot

wound.® After Nix arrived in Dallas, he was taken to a hospital.

4 Police later found two | eather bags outside the rear door
of the Corso residence. The bags “contai ned several burglar type
tools”-- a tel ephone headset, wire cutters, plastic ties, a police
radio, two chisels, bullets, a crow bar, and pliers. An NOPD
officer testified that plastic ties were often used as “di sposabl e
handcuffs.”

5 Stallcup, a private pilot from Texas, testified at N x's
trial that on the norning of April 11, 1971, he was contacted and
instructed to rent an airplane and fly to New Oleans. Stallcup
flewto New Ol eans and N x boarded the plane. Stallcup observed
that Nix was hurt and vomting. Upon landing in Dallas, N x was
transported in Stallcup’s car to Stallcup’s hone. After N x was
di srobed, Stallcup observed a hole in his chest.
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Dr. Ernest Poulus saw Nix in the energency room Based on the
anount of internal infection and inflammation present, Dr. Poul us
determned that N x’s wound was several hours old. Surgery was
performed on Nix, but no bullet was renoved.

Pursuant to court order, Dr. Edward H DeMauy, a nedi cal
doctor with a specialty in the field of radiology, examined NNx to
determ ne whether the bullet could be renoved wi thout harm ng N Xx.
The x-rays revealed a “netallic radial density pellet” and “a snal |l
metallic clip” in the pelvis area. The New Oleans Police
Departnent had given Dr. DeMauy three pellets to determ ne whet her
they matched the x-ray of the pellet |odged in N x. Dr. DeMauy
concl uded that one of the pellets given to himby the NOPD nmat ched
the x-ray pellet in Nix. The pellet had been identified as having
been fired froma .32 caliber handgun-t he sane cal i ber handgun as
owned by M. Corso.

At trial, Ms. Corso testified that the nen did not wear
masks. She identified Mul é, Fulford, and Nix as the nmen who broke
into her hone. NOPD O ficer Marcel David found a Walther 9mm
automatic pistol lying in the street directly across from 1348
Sol dier Street. A bullet was jammed in the chanber. Kni ght
identified the Wal t her 9mm pi stol found near the scene as the sane
type of gun as Nix’s “P-38.” Also, Sandra Decker testified that,

on the night of the nmurder, she was with Knight’s w fe when Kni ght




i nformed her that N x had been shot. Fulford also told Decker that
Ni x had been shot.

Irene D. Gvillo, manager of the Bayou Manor apartnment conpl ex,
testified that she had rented the 4101 Davy Street apartnent to N X
and his wife. She also had rented an apartnent in the sane conpl ex
to Fulford. Quillo further testified that Mil é had previously
lived at the conplex as well.

VWalter WIliam Strata, Jr., a NOPD crimnologist who
specialized in blood identification, testified that he obtained a
bed sheet and a section of mattress fromN x’s apartnent | ocated at
4101 Davy Street in New Ol eans. Lab tests indicated that the
sheet and mattress contai ned bl ood; however, because there was an
insufficient quantity of blood, it could not be determ ned whet her
the bl ood was of human or animal origin. From t he sane bedroom
Strata retrieved a section of carpet and a piece of gauze. Both
tested positive for “group A unit human blood.” N Xx’s blood type
is Apositive. Strata also found a map of New Ol eans under that
bed. The map had a line drawn fromthe Davy Street apartnent to
Madrid Street, which was one bl ock above Soldier Street. An “X
had al so been drawn on the map near Soldier Street. N Xx now admts
that there was a line drawn on the map from his apartnent to
Corso’ s hone.

The defense called various witnesses, including Dr. Alvin M
Cotlar, who testified that given the findings upon Nix's adm ttance
at the energency room and during surgery, it was an “extrenely
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renote nmedi cal possibility” that Ni x had been shot thirty-two hours
prior to admttance, i.e., it was unlikely that Nl x had been shot
during the gun battle at the Corso residence. Ni x and Bobby
LeQuirre testified that Ni x had been shot by another man during an
argunent on the afternoon of April 11, 1971. The man they accused
of shooting N x was deceased at the tine of Nix’s trial. Also, the
defense’s story with respect to the timng of the shooting
conflicted with the testinony of the pilot who transported Nix to
Dal | as.

The jury convicted Nix, Ml é, and Fulford of the nurder of
Frank Corso. The defendants were sentenced to life inprisonnent.
Ni x’s conviction and sentence were affirnmed on direct appeal.
State v. N x, 327 So.2d 301 (La. 1975). After exhausting his state
renmedies, Nix filed a section 2254 petition in federal district
court. The district court denied relief and a COA

As set forth above, this Court granted a COA with respect to
the following clainms: (1) whether the district court erred in
denying his request for discovery with respect to his claimthat
the Lafayette Parish systematically excluded bl ack persons fromthe
jury sel ection process and whet her the clai mwas without nerit; (2)
whet her the district court erred in denying Nix’s claimthat the
state suppressed the statenent of the victims wife that the
robbers were masked and/ or whet her the prosecuti on knowi ngly relied

on perjured testinony to the effect that the robbers were not



masked; and (3) whether counsel was ineffective for failing to |ay
the proper foundation for adm ssion of the police reports, which
Ni x contends were contradictory to the testinony of the victinis
wife. W now address these clains.

I ANALYSI S

A STANDARD CF REVI EW

Ni x’s murder conviction becane final prior to the April 24,
1996 effective date of the Antiterrorism and Effective Death
Penalty Act of 1996 ( AEDPA) of 1996, Pub.L. No. 104-132, 110 Stat.
1214 (1996). We have held that prisoners challenging convictions
that becane final prior to the AEDPA s effective date are accorded
one year after the effective date of the AEDPA (April 24, 1997) to
file for relief under 8 2254. Flanagan v. Johnson, 154, F.3d 196,
202 (5th Gr. 1998). The AEDPA applies to petitions filed after
its enactnent date. Lindh v. Miurphy, 521 U S. 320, 117 S.C. 2059
(1997). Ni x filed the instant federal habeas petition on Apri
16, 1997. Thus, the AEDPA applies to Nix's petition, which was
tinmely filed.

Under the AEDPA

we nust defer to the state court unless its
decision "was contrary to, or involved an

unr easonabl e application of clearly
establ i shed Federal |aw, as determ ned by the
Suprene Court of the United States.” 28

US C 8§ 2254(d)(1). A decision is contrary
to clearly established Federal law "if the
state court arrives at a conclusion opposite
to that reached by [the Suprene Court] on a
question of law or if the state court decides



a case differently than [the] Court has on a
set of materially indistinguishable facts."
Wlliams v. Taylor, __ US _ , 120 S Ct.
1495, 1523 (2000). Under 8§ 2254(d)(1)'s
"unreasonabl e application” |anguage, a wit
may issue "if the state court identifies the
correct governing legal principle from [the]
Court's decisions but wunreasonably applies
that principle to the facts of the prisoner's
case." Wllians, 120 S.C. at 1523. Factual
findings are presuned to be correct, see 28
USC 8§ 2254(e)(1l), and we wll give
deference to the state court's decision unless
it "was based on an unreasonabl e determ nation
of the facts in Ilight of the evidence
presented in the State court proceeding."”
Id.; § 2254(d)(2).

Hll v. Johnson, 210 F.3d 481, 485 (5th Gr. 2000).
A SYSTEMATI C EXCLUSI ON OF BLACKS FROM JURY

Ni x contends that African-Anericans were systematically
excluded fromthe jury selection process in violation of his equal
protection and due process rights. |In Al exander v. Louisiana, the
Suprene Court recognized that it was well established that a bl ack
defendant’s crimnal conviction “cannot stand under the Equal
Protection C ause of the Fourteenth Amendnent if it is based on an
indictment of a grand jury from which [African-Anmericans] were
excl uded by reason of their race.” 405 U. S. 625, 628, 92 S. Ct
1221, 1224 (1972). O course, the “principles that apply to the
systemati c exclusion of potential jurors on the ground of race are
essentially the same for grand juries and for petit juries,
however.” Al exander, 405 U S. at 627 n.3, 92 S.C. at 1223. In

Al exander, the petitioner argued that there had been a “consi stent



process of progressive and di sproportionate reduction of the nunber
of [black persons] eligible to serve on the grand jury at each
stage of the selection process until ultimately an all-white grand
jury was selected toindict him” |Id. at 629, 92 S.C. at 1224-25.

The Suprene Court explained that once a prinma facie case of
di scrim nation was established, the burden of proof shifts to the
state to rebut the presunption of wunconstitutional action by
denonstrating that perm ssible race-neutral selection criteria and
procedures had been used. 1d. at 632, 92 S.Ct. at 1226. The Court
held that the petitioner had established a prina facie case of
di scrimnation on the basis of statistics and because the sel ection
procedures were not racially neutral. |In Al exander, the state was
unabl e to rebut the presunption of unconstitutional action.®

Here, however, before reaching the nerits of Nix’s claim we
must determ ne whether the rule upon which Nix relies constitutes
a newrule that cannot be retroactively applied in a federal habeas
pr oceedi ng. See Teague v. Lane, 489 U.S. 288, 310, 109 S. Ct.

1060, 1075 (1989).7 In Teague, a plurality of the Suprene Court

6 In the case at bar, citing Al exander v. Louisiana, the
district court disposed of this claimas follows: “Qther than a
statenent of his claim petitioner points to no evidence in the
record to support his claim Therefore, petitioner has not
established a prima facie case of discrimnation in the selection
of jurors in his case.”

" Recently, this Court has held that “absent a conpelling,
conpeting interest of justice in a particul ar case, a federal court
shoul d apply Teague even though the State has failed to argue it.”
Jackson v. Johnson, 217 F.3d 360, 363 (5th G r. 2000).
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adopted Justice Harlan’s view of retroactivity that a new rule
woul d not be applied on collateral review to cases that becane
final prior to the announcenent of the new rule. Acknow edgi ng
that the task of determ ni ng whether a case announces a newrule is
often difficult, the plurality expressly did not “attenpt to define
the spectrum of what may or may not constitute a new rule” for
purposes of retroactivity. 109 S.Ct. at 1070. Generally speaking,
however, a case announces a new rule if it breaks new ground or
i nposes a heretofore new obligation on the States or the federa
governnent. Id. In other words, if the result was not dictated by
precedent existing at the tine the petitioner’s conviction becane
final, such a case announces a new rul e.

We have noted the viewthat the AEDPA codifies Teague at | east
“to the extent that Teague requires federal habeas courts to deny
relief that 1is contingent upon a rule of Jlaw not clearly
established at the time the state conviction becanme final.”
Mont oya v. Johnson, 2000 W. 1224727 *3 n.7 (5th Gr. Sept. 14,
2000) (citation and internal quotation marks omtted); see also
Muhl ei sen v. leyoub, 168 F.3d 840, 844 n.2 (5th GCr. 1999). The
AEDPA appears to pl ace a nore onerous burden on the petitioner than
Teague. More specifically, under the AEDPA we nust “consider only
U S. Suprenme Court rulings.” Mihleisen, 168 F.3d at 844 n. 1

W now determ ne whether there was Suprene Court precedent

existing at the tinme Nix’s conviction becane final that dictates
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the result sought by Nix. N x, a self-described “white citizen and
Native American Indian,” was convicted in 1972, and his conviction
becane final in 1976. |In 1998, the Suprene Court held that a white
def endant has standing to raise equal protection and due process
clains wth respect to discrimnation against bl ack persons in the
selection of grand jurors. Canpbell v. Louisiana, 523 U S. 392,
118 S. . 1419 (1998). In Canpbell, the Suprene Court opined that
it could determ ne whether the petitioner had standing to nake
t hese constitutional clains by “applying rul es established in prior
cases.” Canpbell v. Louisiana, 118 S.C. at 1422. Indeed, wth
respect to standing to raise the equal protection challenge, the
Suprene Court relied largely onits decision in Powers v. Chio, 499
UusS 400, 111 S C. 1364 (1991). As the Sixth CGrcuit has
expl ai ned, the Suprene Court, in Canpbell, “applied Powers, a petit
jury case, to the grand jury, and held that ‘[i]f [the grand jury]
process is infected with racial discrimnation, doubt is cast over
the fairness of all subsequent decisions,’” which represents injury
in fact for Canpbell even though he was not a nenber of the
excl uded group.” Coe v. Bell, 161 F.3d 320, 352 (6th Gr. 1998)
(quoting Canpbell, 118 S.Ct. at 1423-24) (brackets in opinion).
For purposes of this appeal, we will assunme arguendo that the
result in Canpbell was dictated by the Suprene Court’s prior case
of Powers v. Chio. That, however, does not satisfy Ni x’s burden of

show ng that there was existing precedent in 1976 in that Powers v.
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Chi o was decided in 1991, sone fifteen years after Nix’s conviction
becane final. Thus, the next question is whether Powers v. Chio
constituted a new rul e.

In Fisher v. State of Texas, we expressly recognized that two
other circuits had held that Powers v. Chi o announced a new rul e of
| aw under Teague and that neither exception to Teague applied. 169
F.3d 295, 306 (5th Cr. 1999) (citing Nguyen v. Reynolds, 131 F. 3d
1340, 1351-52 (10th Cr. 1997); Jones v. CGonez, 66 F.3d 199, 204
(9th Cir. 1995)).8 Further, the Sixth, Seventh, and Eleventh
Circuits |ikewi se have so held. See Echlin v. LeCureux, 995 F.2d
1344, 1351 (6th Gr. 1993); Van Daalwk v. United States, 21 F.3d
179, 180 (7th Gr. 1994); Farrell v. Davis, 3 F.3d 370, 372 (11th
CGr. 1993).

As set forth above, in Canpbell v. Louisiana, the Suprene
Court also held that a white defendant alleging discrimnatory
excl usi on of black persons fromgrand jury selection had standing
to litigate whether his conviction was obtained by neans or
procedure that contravene due process. 118 S. . at 401. I n
maki ng this determ nation, the Suprene Court referenced Peters v.
Kiff, 407 U.S. 493, 92 S. . 2163 (1972). Although Peters v. Kiff

clearly was in existence at the tinme Nix’s conviction becane final,

8 Relying in part on these holdings, we concluded that
Fisher’s claimthat perenptory strikes based on a venire nenber’s
religionviolated the Equal Protection Cl ause was barred by Teague.
Fi sher, 169 F.3d at 306.
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we neverthel ess nust determ ne whether its holding dictated the
result Ni x seeks.

In Peters v. Kiff, six justices concluded that a white
def endant had standing to raise a due process challenge to the
system used to select his grand jury on the basis that it
di scri m nat ed agai nst bl ack persons. 407 U. S. at 504-05, 92 S. Ct
at 2169. However, as the Sixth Crcuit has expl ai ned, three of the
Six justices believed that standing arose from both the
Constitution and from 18 U S.C. 8 243, a crimnal statute that
forbids public officials from excluding persons from grand jury
service based on race. Coe v. Bell, 161 F.3d at 353 (citing
Peters, 407 U S. 497-505, 92 S. C. 2165-69). The other three
justices believed that standing arose only fromthe statute. 1d.
(citing Peters, 407 U S. at 505-07, 92 S.C. 2170-71).° Under
t hese circunstances, we agree with the Sixth CGrcuit that:

Peters cannot be said to stand for the
proposition that the constitution gave Peters
: the ability to raise a due-process
chall enge to the exclusion of Blacks

from his grand jury. | ndeed, six justices
declined to so hold. Rat her, Peters stands
only for the proposition that the crimna
statute forbiddi ng such excl usi on produced t he

ability to assert such a claim

Coe v. Bell, 161 F.3d at 354.

® In his dissenting opinion, Chief Justice Burger, with whom
Justi ces Bl ackmun and Rehnqui st j oi ned, read the concurring opinion
to rest “on the statutory prohibition against racially exclusive
juries found in 18 U S.C § 243.” 407 U.S. at 511, 92 S.Ct. at
2173 (Burger, J., dissenting).

14



Accordi ngly, because we conclude that (1) Powers v. Ohio
announced a new rule in 1991 with respect to a white defendant’s
standing to raise an equal protection challenge regarding the
excl usi on of bl ack persons fromthe jury sel ection process, and (2)
Peters v. Kiff did not dictate the result N x now seeks wth
respect to the due process chall enge, we conclude that Nix’s clains
are barred by Teague.

B. SUPPRESSI ON OF EVI DENCE

Ni X contends that the State suppressed a statenment from Ms
Corso indicating that the intruders were masked. At trial, she
testified that the intruders did not wear masks.

The state has a duty to disclose evidence favorable to the
accused that is material to guilt or punishnent. See Brady v.
Maryl and, 373 U. S. 83, 86-87 (1963). To establish this due process
viol ation, an accused nust show that the State w thheld evidence,
t hat the evidence was favorabl e, and that the evidence was materi al
to the defense. Little v. Johnson, 162 F.3d 855, 861 (5th GCr.
1998) . By its nature, a Brady claim arises when the evidence,
known by the prosecution, is not discovered by the defendant until
after the trial. Lawence v. Lensing, 42 F.3d 255, 257 (5th Cr.
1994) . If the evidence would be avail able through reasonable

diligence by the defendant, there is no Brady violation. United

0 |In light of our determnation that this claimis barred
under Teague, we need not discuss Nix’s argunent that the district
court erred in denying himdiscovery with respect to this claim
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States v. Mulderig, 120 F.3d 534, 541 (5th Cr. 1997).

In ruling on this claim the district court denied relief
opining as follows: “The record shows that police included this
information in a search warrant issued during the investigation of
the crime. Thus, the information was not withheld.” W agree that
Ni x has failed to denonstrate that any evidence was w t hhel d.

Ni x does not contest the fact that the search warrants
i ndi cated that the assail ants wore masks, and he does not aver that
he was denied access or was otherwise unaware of the search
warrants at the tinme of trial. | ndeed, Nix admts in his brief
that defense counsel “attenpted to introduce those parts of the
initial police report and search warrant affidavits that he had.
He attenpted to i npeach the state’ s key/star w tnesses, as well as
the police officers who took the statenents and/or conpiled the
police report and/or search warrant affidavits.” Ni x clearly has
failed to denonstrate that any evidence was withheld.! He is not

entitled to relief on this claim

1 In arelated claim N x asserts that because Ms. Corso
testified at trial that the nen were not wearing ski nmasks, the
State knowi ngly relied upon perjurious testinony. “A state denies
a crimnal defendant due process when it know ngly uses perjured
testinony at trial or allows untrue testinony to go uncorrected.”
Goodwi n v. Johnson, 132 F.3d 162, 185 (5th Gr. 1998) (citations
and internal quotation marks omtted). To obtain relief based upon
the prosecutor’s use of perjured testinony or failure to correct
such testinony, a habeas petitioner nust denonstrate that (1) the
testinony was actually false; (2) the state knewit was fal se; and
(3) the testinony was naterial. | d. Because Nix has not
denonstrated that Ms. Corso’s testinony was actually false, this
claimfails.
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C. | NEFFECTI VE ASSI STANCE OF COUNSEL

Finally, Nix clains that counsel was ineffective for failing
to lay the proper foundation for adm ssion of certain inpeachnent
evi dence, which he contends is contradictory to Ms. Corso’s trial
testinony. During cross-exam nation of Ms. Corso, defense counse
attenpted to introduce the “affidavits connected with search
warrants” and the police reports related to the nurder. Counsel,
apparently seeking to use the docunents as inpeachnent evidence,
stated that Ms. Corso’s trial testinony was inconsistent with her
statenents contained in the police officers’ affidavits and
reports. The court refused to admt the docunents, finding that
counsel’'s attenpted inpeachnment of Ms. Corso’'s testinony wth
docunents drafted by others was inproper.

To prevail on an ineffective assistance of counsel claim a
petitioner nust denonstrate that counsel’s performance was
deficient and that the deficient performance prejudiced the
defense. Strickland v. Washington, 466 U S. 668, 104 S.C. 2052
(1984). To establish prejudice, the petitioner nmust show that “it
is reasonably likely that the jury would have reached a different
deci sion absent counsel’s unprofessional errors.” Faul der .
Johnson, 81 F.3d 515, 519 (5th G r. 1996).

Assum ng arguendo t hat counsel’s performance was deficient, we
are not persuaded that N x has shown prejudice. Even assum ng

counsel rendered deficient performance by failing to |l ay the proper
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foundation for the introduction of the search warrant affidavits,
we do not believe there is a reasonable probability that the
outcone of the trial would have been different.

Kni ght, the driver of the getaway vehicle, testified that N X
participated in the robbery of the Corso residence and was shot as
a result of the ensuing gun battle. Knight’s testinony was
corroborated. Sandra Decker testified that, on the night of the
murder, she was with Knight’s wife when Knight infornmed her that
Ni x had been shot. Ful ford also told Decker that N x had been
shot .

The police found a map of New Orleans under a bed in NX's
apartnent. The map had a |ine drawn fromthe Davy Street apartnent
to Madrid Street, which was one bl ock above Soldier Street. An “X’
had al so been drawn on the map near Soldier Street. In his brief
before this Court, N x characterizes this evidence as “the only
truly incrimnating evidence,” admtting that there was a |ine
drawn on the map fromhis apartnent to Corso’ s hone.

Near the Corso residence, the police found a Walther 9mm
automatic pistol lying in the street. A bullet was jammed in the
chanber. Knight identified the Walther 9mm pi stol found near the
scene as the sane type of gun as Nix's firearm

Stallcup, the private pilot of the plane that transported N x
fromNew Oleans to Dallas, testified that he was contacted in the
early norning hours of April 11, 1971, for the purpose of flying
Nix from New Oleans to Dallas, Texas, for nedical treatnent.
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Stallcup observed that N x had been shot. Dr. DeMauy testified
that N x probably had a .32 caliber pellet |odged in his body--the
sane caliber gun that Corso had used to shoot at the intruders.!?
Accordingly, Nix has failed to denonstrate prejudice wth respect
to his claimof ineffective assistance of counsel.

For the above reasons, the district court’s judgnent is
AFFI RVED.

VELA, District Judge, dissenting:

In reaching its decision, the mpjority assunes that N x
all eges only constitutional violations. N x, however, also all eges
an 18 U S.C 8§ 243 violation, which, by the mjority’s own
adm ssion, if alleged, gives himstanding to assert his claim For
this reason, | respectfully dissent.

On April 16, 1997, pursuant to 28 U S.C. 8§ 2254, N x filed a
pro-se petition for a wit of habeas corpus. In his petition, Ni X,
a non-African-Anerican, alleges that African-Anericans were
systematically excluded fromhis jury selection process violating
the Sixth and Fourteenth Amendnent, and sought di scovery regarding
his claim This court granted Nix a certificate of appealability
on the issue of “whether the district court erred in denying Nl x’'s

request for discovery with regard to his claim that Lafayette

12 Although Nix admitted at trial that he had been shot, he
clainmed that it happened during a dispute wth another man. The
man N x accused of shooting hi mwas deceased at the tinme of trial.
In any event, the tinme line with respect to Nix’'s version of the
events conflicts with the tinme line given by the pilot who
transported himto Dallas, Texas.
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Parish systematically excluded blacks from the jury selection
process and whether the court erred in finding that the claimwas
W thout nmerit.”

Nix filed his petition after April 24, 1996, the effective
date of the Antiterrorism and Effective Death Penalty Act
(“ AEDPA") . Therefore, the AEDPA governs his petition. See
Wllianms v. Taylor, 529 U. S. 362, 120 S. C. 1495, 1518, 146 L. Ed.
2d 389 (2000). Under the AEDPA, a petitioner is entitled to
relief, if the state court’s adjudication onthe nerits resulted in
a decision that was contrary to or involved an unreasonable
application of a “clearly established federal | aw, as determ ned by
the Suprenme Court of the United States.” 28 U S.C. 8§ 2254 (1997).

The statutory phrase “clearly established federal I|aw, as
determ ned by the Suprene Court of the United States,” refers to
the Court’s holding, as opposed to its dicta, decided before the
petitioner’s conviction and sentence becane final. WIlians, 120
S. . at 1523. Accordingly, the next step in the analysis, then,
is to determne what the Court’s holdings were at the tine Nix’'s
convi ction and sentence becane final.

“A state conviction and sentence becone final for purposes of
retroactivity analysis when the availability of direct appeal to
the state courts has been exhausted and the tinme for filing a
petition for a wit of certiorari has elapsed or a tinely filed

petition has been finally denied.” Caspari v. Bohlen, 510 U S
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383, 390, 114 S. . 948, 0953, 114 L. Ed. 2d 236 (1994). The
Loui si ana Suprene Court affirmed Nix’s conviction and sentence on
Decenber 8, 1975, and denied N x's petition for rehearing on
February 20, 1976. Nix did not file a petition for wit of
certiorari with the United States Suprene Court. Therefore, N Xx’'s
conviction and sentence becane final on May 20, 1976, ninety days
|ater, when the tine to file a petition for a wit of certiorari
expired. Sup. &. R 13 & 30.

The majority holds that a non-African-Anerican first had
standing to raise an equal protection challenge to the systematic
excl usion of African-Anericans fromher jury selection process in
Powers v. OChio®® and first had standing to raise a due process
chal l enge in Canpbel |l v. Louisiana.'* The majority, further, holds
that Peters v. Kiff® standsfor the proposition that a non-African-American defendant’s
standing to challenge the systematic exclusion of potential African-American jurors from her jury
selection process arises only under 18 U.S.C. § 243 and not the Constitution. | agree that these are
correct statements of the law. Moreover, the mgority correctly concludes that Powersv. Ohio and
Campbell v. Louisiana were decided after Nix’ s conviction and sentence becamefina andthat Peters

v. Kiff was decided before. Accordingly, Nix, at the time his conviction and sentence became find,

could only have standing to challenge the systematic exclusion of African-Americans from his jury

13499 U.S. 400, 11 S. C. 1364, 113 L. Ed. 411 (1991).

14523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551 (1998).

15407 U.S. 493, 92 S. . 2163, 33 L. Ed. 2d 83 (1972).
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selection processunder 18 U.S.C. § 243. Thus, Nix would have standing to challenge the exclusion,
if he alleged an 18 U.S.C. § 243 violation. The majority, however, assumes that he alleged only
congtitutional violations; therefore, he does not have standing to challenge the excluson and is
thereby not entitled to discovery regarding his claim. | disagree; afar and just reading of Nix’'s
petition, supports a finding that he alleged not only constitutional violations, but also an 18 U.S.C.
§ 243 violation.

A petition for writ of habeas corpus “shdl alege the facts concerning the applicant’s
commitment or detention, the name of the person who has custody over him and by virtue of what
claim or authority, if known.” 28 U.S.C. § 2242 (1997) (emphasis added). Assuch itisalong-
standing rulethat pro-se habeas petitions must be liberaly construed in the petitioner’ sfavor and are
not to be held to the same stringent and rigorous standards as pleadings filed by lawyers. Bledsue
v. Johnson, 188 F.3d 250, 255 (5th Cir. 1999); P. C. McCloud v. Wainwright, 508 F.2d 853, 854
(5th Cir. 1975); see also Pricev. Johnson, 334 U.S. 266, 292, 68 S. Ct. 1049, 1063, 92 L. Ed. 1356
(1948) ( “[Pro-sg] [p]risonersare often unlearned in thelaw and unfamiliar withthe complicated rules
of pleading . . . [thus,] we cannot impose on them the same high standards of the legal art which we
might place on members of the legal profession . . . especialy . . . where the imposition of those
standards would have a retroactive and prejudicial effect on the prisoner’s inartistically drawn
petition.”), rev’d on other grounds, McCleskey v. Zant, 499 U.S. 467, 111 S. Ct. 1454, 113 L. Ed.
2d 517 (1991); cf Hainesv. Kerner, 404 U.S. 519, 520, 92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972)
(holding a pro-se complaint “to less stringent standards than formal pleadings drafted by lawyers’);
Holiday v. Johnson, 313 U.S. 342, 350, 61 S. Ct. 1015, 1017, 85 L. Ed. 1392 (1941) (“A petition

for habeas corpus ought not to be scrutinized with technica nicety. Even if it is insufficient in
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substance it may be amended inthe interest of justice.”). Thus, apro-se habeas petitioner need only
allegethefactsgiving rise to the cause of action; sheneed not plead thelaw. Johnson v. Puckett, 929
F.2d 1067, 1070 (5th Cir. 1991); Guidroz v. Lynaugh, 852 F.2d 832, 834 (5th Cir. 1988).

18 U.S.C § 243 dtates:

No citizen possessing all other qualifications which are or may be prescribed by law

shal be disqudified for services as grand or petit juror in any court of the United

States, or of any State on account of race, color, or previous condition of servitude;

and whoever, being an officer or other person charged with any duty in the selection

or summoning of jurors, excludes or fallsto summon any citizen for such cause, shal

be fined not more than $5,000.

18 U.S.C. § 243 (2000) (this statute has not been amended since June 25, 1948) (emphasis added).
In his petition, Nix specificaly states:®

Clam#2: Systematic Exclusion of ‘Blacks —Did the procedure in which petitioner’s

jury venires were selected to invidiously discriminate against Blacks, and thus

‘systematically exclude' a distinguishable class of people from the grand jury that

indicted him and petit jury which tried him, in violation of the Sixth and Fourteenth

Amendments to the United States Constitution?

Petitioner’s Memorandum of Facts at 10 attached to his Petition for Writ of Habeas Corpus
(hereinafter “Memorandum”). Failing to construe Nix's petition liberally, the magjority assumes that
Nix alleges only congtitutional violations and not an 18 U.S.C. § 243 violation.

Admittedly, Nix does not expressy mention “18 U.S.C § 243" or “ statutory violation” in his
petition. This Court, however, hason at |east three occasions, construed a pro-se habeas petition as
aleging one claim even though that specific claimis not expressly stated in the petition. InWiggins
v. Procunier, a pand of this Court concluded that a pro-se habeas petitioner alleged that he was

denied hisright to counsel by aleging that he was denied his right to represent himself. 753 F.2d

18Al'l scrivener's errors and onissions are contained in the
origi nal .
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1318, 1320 (5th Cir. 1985). In Bledsue v. Johnson, apanel of this Court accorded a pro-se habeas
petition “broad interpretation” and concluded that a*“claim of insufficient proof of intent implicitly
presented the issue of weight” even though the petition’s “plain language . . . did not explicitly
pinpoint the issue of weight.” 188 F.3d at 255. Finally and most notably, in Johnson v. Puckett, a
panel of this Court concluded that the language, “discrimination in selection of the Grand Jury
Foreman existed at the time of Petitioner’s Indictment” and “Petitioner was denied of [sic] due
process,” in apro-se habeas petition, without more was “ sufficient to alege aclam for relief under
the Equal Protection Clause” even though the phrases “Equal Protection Clause” or “Fourteenth
Amendment” did not expressly appear in the petition. 929 F.2d at 1070.

Anaogoudly, aunanimous United States Supreme Court inFord v. Georgia, inanon-habeas,
non-pro-se case, concluded that a petitioner aleged aviolation of the Equal Protection Clause even
though the phrase “Equal Protection Clause” was never expressly stated or mentioned and the
petitioner “cited the Sixth Amendment, not the Fourteenth.” 498 U.S. 411, 418-19, 11 S. Ct. 850,
854-55, 112 L. Ed. 2d 935 (1991). The Court further stated “[w]e think [the] petitioner must be
treated as having raised such a clam, although he certainly failed to do it with the clarity that
appropriate citations would have promoted.” 1d. at 418 and 855.

Just because Nix did not expressy mention “18 U.S.C. § 243" or “statutory violation,” and
did expressy mention the Sixth and Fourteenth Amendments does not mean that he has not alleged
an18 U.S.C. § 243 violation. See Puckett, 929 F.2d at 1070. Nix hasalleged that potential African-
American jurors were systematically excluded from his jury selection process. See generally
Memorandum at 10-13. And it is undisputed that the systematic exclusion of potential African-

American jurors from the jury selection process violates 18 U.S.C. § 243. Petersv. Kiff, 407 U.S.
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493, 92 S. Ct. 2163, 33 L. Ed. 2d 83 (1972). Thus, Nix here, just as the peti tioner in Johnson v.
Puckett, alleged factsthat are sufficient to alege aviolation of one provision, even though he did not
expressly mention that provision and did mention another. See Puckett, 929 F.2d at 1070.
Considering theaf orementioned cases, especially Johnsonv. Puckett, and our duty to construe
apro-sehabeaspetitionliberdly, | believethat Nix aleged an 18 U.S.C § 243 violation. Accordingly,
| believethat Nix has standingto challengethe systematic exclusion of African-Americansjurorsfrom
his jury selection process and that we should reverse. For this reason, | respectfully dissent.
Alternatively and at the very least, | believe that we should remand this case so that Nix may amend
hispleading to expressly state“18 U.S.C. § 243" and this case be decided on thefacts. See Haggard
v. Sate of Alabama, 494 F.2d 1187, 1189 (5th Cir. 1974); Fryer v. Mac Dougall, 462 F.2d 1093,

1093-94 (5th Cir. 1972).
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